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ACKNOWLEDGING CHECK DEPOSITED BY MAIL MAKES 
BANK LIABLE, THOUGH CHECK DRAWN AGAINST 
INSUFFICIENT FUNDS 


A simple way for a bank to lose money is to credit to a de- 
positor’s account a check, payable to his order and drawn by an- 
other depositor, without first ascertaining whether the check is 
drawn against sufficient funds. It cost the bank, which was sued 
in the ease referred to in the following paragraphs, close to four 
thousand dollars because it followed this method of crediting a 
check. 

Depositors living at a distance from the banks in which their 
accounts are kept frequently mail checks to the bank, to be credited 
to their account. And banks ordinarily acknowledge items received 
in this manner with a form letter, or by filling out a printed blank, 
to the effect that the items have been received and credited and 
mailing the letter or blank form to the depositor. 

A provision commonly found in acknowledgments of this char- 
acter is the following: ‘‘All items, other than those drawn on this 
hank, are credited subject to final payment.’’ Now when the check 
deposited is drawn on the bank itself, by another one of its de- 
positors, this provision does not apply. A bank may handle such 
a deposit in one of two ways. It may immediately acknowledge the 
check and then pass it on to the proper bookkeeper or clerk to be 
charged to the drawer’s account; or it may, before acknowledging 
the item, refer to the drawer’s account to see if the check is good. 

Many banks follow the former method and it is a decidedly 
unsafe method to follow. The reason is that if, after the bank has 
mailed its acknowledgment, the check is found to be drawn against 
insufficient funds, the bank will nevertheless be liable to the de- 
positor. The bank becomes liable the moment the acknowledgment 
is mailed. After this has been done, the credit thereby given is 
irrevocable. 


The rule is explained and applied in the case of Cohen v. First 
63° 
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National Bank, a decision of the Supreme Court of Arizona, pub- 
lished among the legal decisions in this issue. In this case, the 
bank, by following this method of bookkeeping, rendered itself 
liable to a depositor to the extent of several thousand dollars, al- 
though the check deposited was drawn against insufficient funds 
and the depositor was notified of that fact by telegram immediately 
upon its discovery. 

Cohen, the plaintiff, who lived in Mexico, kept an account in 
the defendant bank, located at Nogales, Arizona. He cashed a 
«heck in the amount of $3567.50 drawn by another depositor in the 
“lefendant bank by the name of Gaxiola. 

He enclosed the check in a letter, requesting that it be placed 
to his credit, and mailed it to the bank. This letter was received 
by the bank on Saturday morning. Upon the receipt of the check 
it was handed to a Miss Barney, whose duty it was to acknowledge 
the receipt of letters containing items for deposit, and then pass 
the items on to the tellers and bookkeepers of the bank. 

In acknowledging the check, Miss Barney filled out a printed 
form, used by the bank for that purpose, which contained the fol- 
Jowing statement, ‘‘We have entered to your credit, $3567.50.’ She 
also enclosed in the letter a deposit slip, reciting the deposit of the 
«heck. This letter was mailed to Cohen on the day on which the 
eheck was received. 

Miss Barney then took the check and a copy of the deposit slip 
‘to one of the tellers, who, after entering the item on his record, 
turned the deposit slip and check over to the bookkeepers. 

There were three bookkeepers in ‘the bank. Bookkeeper No. 1 
handled all accounts from A to F; No. 2 handled all accounts from 
G to O; and No. 3 took care of the balance of the accounts. The 
deposit slip made out in Cohen’s name went to Bookkeeper No. 1, 
who posted, under Cohen’s name, the amount which the deposit slip 
showed as a deposit made by Cohen on that day. 

The check, signed by Gaxiola, went to Bookkeeper No. 2. When 
he reached Gaxiola’s account, he found that the amount standing 
to his eredit was less than $50. He thereupon marked the check 
**Ins.,’’ standing for insufficient funds and placed the check to one 
side, to seek further instructions as what to do with it. 

On the opening of the bank on Monday morning, the bookkeeper 
took the check to the vice-president of the bank, who instructed 
him that the check should not be paid. A telegram was then sent 
to Cohen, advising him of the fact that the check was drawn against 
insufficient funds and would not be paid. A letter to the same effect 
was also sent to Cohen. A series of telegraphic communications 
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then passed between Cohen and the bank and later Cohen brought 
suit against the bank for the amount of the check. 

It was held that Cohen was entitled to recover. So far as the 
bank and Cohen were concerned, the transaction was closed when 
the bank mailed its acknowledgment stating that the check had been 
credited to Cohen's account. 

The rule which governs transactions of this kind was expressed 
in the following language by the court: *‘The law is firmly settled 
that where a check, drawn on a particular bank, is presented to 
that bank for general deposit, and the bank gives the depositor 
credit therefor, the relation between the bank and the depositor is 
‘that of debtor and creditor, since the giving of credit under such 
circumstances is practically and legally the same as if the bank had 
paid the money to the depositor and had received it again on de- 
posit. The transaction is thus complete, and cannot be rescinded 
except for fraud or in case of mutual mistake.”’ 

The rule may seem to be a harsh one, but it is one which has 
been applied by the courts in many instances. The decisions, in 
which this rule has been invoked, express the idea that the bank 
has the opportunity of ascertaining whether or not a check is good 
by referring to the drawer’s account and it has the right to reject 
and return the check, if it is found that the account is insufficient. 
If, instead of first ascertaining whether or not the check is good, 
the bank chooses to give the depositor credit for the check and 
inform him that such credit has been given, its act is irrevocable 
and it will not be permitted, at some later time, to charge the item 
back against the depositor’s account on the ground that the drawer’s 
account was insufficient to pay it. The court did not willingly 
reach the conclusion at which it arrived, but the law on this ques- 
tion was so well settled that no other course was open to it. To 
use the language of the court as found in the opinion: ‘‘We have 
reached the conclusions stated in this decision with a great deal of 
reluctance. It seems to be one of those cases where a party has the 
right to stand upon his legal rights no matter how selfish and harsh 
such conduet may appear to be. While we may not condemn the 
conduct of the plaintiff, we are not compelled to approve it. The 
case is decided as it is because we think it would be an extremely 
pernicious thing to throw doubt upon the scope of the doctrine gov- 
erning negotiable paper. These doctrines are of immense value to 
every form of industry. To seek too readily for exceptions from 
the well-settled rule of this branch of law in pursuit of a supposed 
equity would tend to impair the value of the principles of commer- 
eial law which depend largely upon their certainty.’’ 
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PENNSYLVANIA BANKS NOT ALLOWED TO ACT IN FIDU- 
CIARY CAPACITY 


Under a recent decision of Judge Henderson, of the Orphan’s 
Court of Philadelphia County, Pennsylvania, national banks in 
Pennsylvania, or at least in Philadelphia County, may not exercise 
the fiduciary powers, such as acting as executor, administrator, 
trustee, guardian, ete., granted to them in § 11k of the Federal 
Reserve Act. 

This decision followed the application of two national banks 
located in the city of Philadelphia, the National Bank of German- 
town and the Southwark National Bank, for permission to act in 
such fiduciary capacities. The applications were opposed by the 
Pennsylvania Examiners of Trust & Surety Companies and by the 
Commissioner of Banking, who appeared by the Attorney General. 

The decision is in no way a reflection upon the two petitioning 
banks. It applies equally to every national bank in Philadelphia 
County and is based on Kule XXI of the Orphan’s Court and dis- 
erepancies and conflictions between the federal and state laws. The 
opinion does not make it clear whether Rule XXI is in force in ali 
of the counties in the State of Pennsylvania, and applies to all na- 
tional banks in the state, or merely a rule followed in Philadelphia 
County. The text of Rule XXI is not set forth in the opinion, but 
it is stated that it requires all trust companies to file a stipulation 
agreeing to comply with the provisions of the Act of May 9, 1889, 
under which the trust companies are required to keep trust funds 
separate and apart from their assets. 

The court takes the position that under the Federal Law the 
idea of service is subordinated to that of profits. In the words of 
the court, ‘‘Under the Federal Statute, service, honor and fair com- 
pensation are subordinated to the idea of profits. A chancellor 
should hold his nose at the mere suggestion that trust estates may 
be used for the benefit of the trustee. If the commissions allowed 
fiduciaries are such that federal banks, without them, suffer in the 
race with our old-fashioned trust companies, an inquiry may be 
pertinent as to whether the scale of commissions should not be 
revised downward and thus mitigate the injurv to trust estates 
which probably will result from this scramble for the business.’’ 

The first objection which the court raises to the exercise of 
fiduciary powers by national banks is based on a provision of § 11k 
of the Federal Reserve Act, which provides: ‘‘Funds deposited or 
held in trust by any bank awaiting investment shall be ecdrried in a 
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separate account, and shall not be used by the bank in the conduct 
of its business unless it shall first set aside in the trust department 
United States bonds or other securities approved by the Federal 
Reserve Board. . . .”’ 

The Pennsylvania Statute requires the trust companies to keep 
their trust funds separate and apart from their assets, and under 
this provision, the State Banking Department has required all trust 
funds to be deposited in a separate banking institution. Corre- 
spondence on the matter of segregating trust funds passed between 
the Pennsylvania Commissioner of Banking and the Governor of 
the Federal Reserve Board. The latter wrote to the former stating 
that the Federal Reserve Board was of the opinion that it had no 
authority, in the face of the express provision of the law, to impose 
upon national banks the requirement that they should keep trust 
funds separate and apart from their assets. 

Upon receiving this communication, the Bank Commissioner took 
the matter up with the Attorney General and was advised ‘‘to en- 
join any bank refusing observance of the Act of 9, May, 1889.’’ 

The second objection raised by the court was also based on a 
provision of § 11k of the Federal Reserve Act. The provision is to 
the effect that the books and records, pertaining to the trust depart- 
ment of any national bank, exercising fiduciary powers shall be 
open to inspection by the state authorities. The section further 
provides that, ‘‘nothing in this Act shall be construed as authorizing 
the State authorities to examine the books, records and assets of the 
national banks which are not held in trust under the authority of 
this subsection.’’ 

Under the State Laws all of the books or records of any state 
banking institution are open to the inspection of the state authori- 
ties and the law requires every state bank, trust company and pri- 
vate banker to be examined at least twice in each year. 

‘*Here we have,’’ said the court, ‘‘an undoubted conflict of laws. 
Shall we say that the National bank should be permitted to stip- 
ulate that its banking department should be as freely examined as 
such department of a trust company? Can a National bank so 
stipulate in the teeth of the Federal provision? Probably no ques- 
tion would arise while everything went well with the bank and 
then, if the sky thickened the door of inquiry could be closed with 
no way to open it.’’ 

The most serious objection, in the opinion of the court arises in 
the case of insolvency or suspension of a national bank. The Fed- 
eral Laws provide that the Comptroller of the Currency may 
appoint a receiver for a national bank, where it has refused its 
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circulating notes and is in default, where it is dissolved, or where 
any creditor has obtained a judgment against the bank, which has 
remained unpaid for thirty days. 

Referring to these provisions, the court said: ‘‘It may not be 
gainsaid that such a receiver would be under the control of the 
Federal authorities rather than our Courts and the administration 
' of trust assets would pass under Federal control and meanwhile our 
Courts would be powerless. The regular administration of estates 
held in trust by the bank might be seriously interfered with and 
they might be subjected to delay and expense attendant wpon such 
receivership proceedings and administration, here and in Washing- 
ton, if the Comptroller so decides.’’ 

‘‘Counsel for the Southwark Bank suggests that there will be 
harmony between the State and Federal authorities in receivership 
proceedings and legislation from time to time will cure differences. 
Harmony there would be, but at the expense and annoyance of those 
interested in trust estates. If legislation is to cure differences, let 
us first have the cure, and not suffer ourselves, inter alia, to 
have the strange principle forced upon us by the Federal Reserve 
Act compelling us to permit the use of trust funds for the private 
profit of trustees.”’ 


In closing the court said: ‘‘In view of the foregoing points of 
conflict between the Federal laws and those of this Commonwealth, 
we have reached the conclusion that the application of these and 
other National banks approved under Rule XXI should be re- 
fused. Accordingly the petitions are dismissed.”’ 


It is understood the banks, whose applications were denied, will 
appeal from this decision. 

The opinion of the court will be published in full in the October 
issue of the Journal. 
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This Department embraces all the newly-decided cases of import- 
ance to bankers, bank counsel and bank directors. The expe- 
riences they disclose are likewise worthy the careful attention 
and study of the merchant, the depositor and the bank student 
seeking advancement. Further information regarding any case 
published will be furnished on application. 


ACKNOWLEDGING CHECK DEPOSITED BY 
MAIL MAKES BANK LIABLE THOUGH 
CHECK DRAWN AGAINST INSUFFI- 
CIENT FUNDS 


Cohen v. First National Bank of Nogales, Supreme Court of Arizona. 
198 Pac. Rep. 122. 


The plaintiff, who kept an account in the defendant bank, 
mailed a cheek for $3567.50 to the bank, to be credited to his 
account. The check was drawn on the bank by another of its 
depositors. It was received by the bank on Saturday, and on 
the same day its receipt was acknowledged by a letter enclosing 
deposit slip. The acknowledgment contained the statement, ‘‘We 
have entered to your credit $3567.50." The bookkeeper in 
charge of the plaintiff's account entered the deposit to the 
eredit of his account. The check itself was delivered to another 
bookkeeper, who had charge of the drawer’s account, to be 
charged against the account. He found that the drawer’s bal- 
ance was less than $50 and marked the check ‘‘insufficient 
funds’’ and placed it aside. On Monday morning he referred the 
matter to the vice-president who told him not to pay the check. 
The item was thereupon charged back to the plaintiff’s account 
and a telegram was sent to the plaintiff, advising him that the 
check was not paid for lack of funds. A letter, containing the 
same advice, was also mailed to the plaintiff with the check en- 
closed. In an action by the plaintiff against the bank, it was 


NOTE—For similar decisions see Banking Law “Journal Digest (Second 
Edition) § 818. 
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held that the bank was liable for the full amount of the check. 
The transaction was closed when the acknowledgment of the 
receipt of the check, reciting that it had been credited to the 
plaintiff’s account, was mailed. The credit thus given could not 
be revoked. 


Appeal from Superior Court, Santa Cruz County; W. A. O’Con- 
nor, Judge. 

Action by Henry Cohen against the First National Bank of No- 
gales. Judgment for defendant, and the plaintiff appeals. Reversed, 
with directions to enter judgment for plaintiff. 

An unusually full statement of facts is essential to an under- 
standing of this case. They are substantially as follows: On August 
6, 1919, Henry Cohen sent by mail, from his place of residence, Culia- 
ean, Mexico, to the First National Bank of Nogales, situated at No- 
gales, Ariz., a cheek on said bank for $3,567.50, payable to his 
order and drawn by Octavo Gaxiola. The check was indorsed by 
Cohen, ‘‘Pay to the order of First National Bank of Nogales.’’ In 
the letter inclosing the check Cohen requested that the same be 
placed to his credit, and that he be advised by return mail. At the 
time both Cohen and Gaxiola were depositors in the bank. The 
letter and check were received by the bank on Saturday, August 9, 
1919. Upon receipt of the bank’s mail it was opened by Mr. Grover 
Marsteller, assistant cashier of the bank, and by him passed to Miss 
Barney, who at the time was acting in the absence of the regular 
mail clerk, and whose duty it was to acknowledge receipt of letters, 
make out deposit slips of inclosed items, etc., and pass the items to 
the tellers and bookkeepers of the bank. Miss Barney addressed a 
letter to Cohen, in which she inclosed a printed form of acknowledg- 
ment. The form was prepared by the bank, and used by the bank 
in acknowledging the receipt of remittances from its customers. Tae 
form was as follows, the blanks therein being filled in by Miss 
Barney : 


“Nogales, Arizona, 8-9, 1919. 


Henry Cohen, Culiacan, Sin—Dear Sir: We beg to acknowledge re- 
eceipt of your favor of 8-6. We have entered to your credit $3,567.50. 
“All other items than those drawn on this Bank are credited sub- 
ject to final payment. 
“Very truly yours, 
“By EMB. Theron Richardson, Cashier.” 


The name ‘‘Theron Richardson, Cashier,’’ was printed, being 
part of the printed form. The letters ‘‘E. M. B.’’ were written or 
typed by Miss Barney. Miss Barney also, at the same time, made 
out a deposit slip in form as follows: 
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Deposited in the First National Bank, Nogales, Arizona, by Henry Cohen. 
(Please list each check separately.) 
Currency 
Gold 
Silver 
(Mail Aug. 9, 1919) 
Checks 


(American money.) 


A copy of this deposit slip was also sent to Cohen by Miss Bar- 
ney in the same letter in which the printed form was inclosed. Miss 
Barney took the check and the deposit slip so made out by her to a: 
teller. This teller made a notation of the check on his sheet, then 
placed the check on one spindle and the deposit slip on another. 
Later on the same day a bookkeeper came to the teller’s cage and 
got all the checks and deposit slips on the spindles, which by that 
time the teller had assorted alphabetically. The checks and deposit 
slips were divided amongst the bookkeepers. There were three 
bookkeepers: No. 1, who handled all accounts from A to F; No. 2, 
who handled accounts G to O; and so on. The deposit slip to 
Cohen went to bookkeeper No. 1, and the check of Gaxicla went to 
bookkeeper No. 2. Bookkeeper No. 1, when he came to the letter 
C, posted, under the name of Cohen, the amount which the deposit 
slip showed as a deposit made by Cohen on that day; that is to say 
he credited the account of Cohen with the amount of the deposit 
slip, $3,567.50. Bookkeeper No. 2, who actually received the Gaxiola 
check when he reached Gaxiola’s account, saw there was not suffi- 
cient funds to Gaxiola’s credit to pay the check, so he did not post 
up the check in the account of Gaxiola, but marked the check ‘‘Ins,”’ 
meaning insufficient funds, and placed it aside in ‘‘suspense’’ for 
instructions; he having no authority to allow overdrafts. This was 
all done on Saturday, August 9, the day the check was received. 
Monday, August 11, on the opening of the bank, the clerk in charge 
of the Gaxiola check called the attention of the vice-president to the 
check and the state of Gaxiola’s account. The vice-president directed 
that the check should not be paid. and that a telegram be sent to 
Cohen, advising him the cheek was not good. The item of the 
check was thereupen charged back to the account of Cohen. On 
the same day a telegram was sent by the bank to Cohen, advising 
him that the check was not paid for lack of funds. A letter was 
also mailed to Cohen, with the check inclosed. ‘The letter also 
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advised that the check was not paid for want of funds. Cohen re- 
ceived the telegram on August 12, and on the same day wired the 
bank as follows: 


‘“‘If you returned Gaxiola check, hold money to cover it. If not 
paid in three days, wire me and I will leave for there.”’ 


To this telegram the bank, on August 13, wired in reply: 


‘Your wire. No funds deposited to cover Gaxiola check which 
we returned.”’ 


After these telegrams had reached Cohen he received, by mail, 
the letter of acknowledgment dated August 9, which Miss Barney 
had sent, inclosing the printed form and deposit slip. On August 
14, Cohen wired the bank as follows: 


**T cashed Gaxiola check with metallic gold so he could pay ex- 
port on garbanzos. If you think it won’t be paid, wire me so I can 
get there and attach same.”’ 


To this the bank replied by wire: 
‘*Yours yesterday. We recommend you take steps to protect your 
interest.”’ 


On August 19, Cohen went to the bank and asked for a state- 
ment of his account. This was given to him. The statement shows, 
under the head of ‘‘Deposit,’’ the following: ‘‘August 9, $3,567.50’ 
—and under the head of ‘‘Checks in Detail’’ the following: ‘‘ Aug. 
11, $3,567.50," being the credit and debit of the Gaxiola check, 
copied from the ledger of the bank. On August 22, 1919, Cohen 
drew a check on the bank, in favor of himself, for $3,567.50, and 
presented same for payment. The bank refused to pay it on ac- 
count of insufficient funds. Cohen then instituted this suit against 
the bank. The account of Octavo Gaxiola as it appeared in the 
ledger of the bank showed that the balance to the credit of Gaxiola 
on August 9, 1919, when the bank received the check, and there- 
after, did not exceed $49.66. The check was never stamped ‘‘Paid’’ 
by the bank. 

Duffy & Purdum, of Nogales, and Flanigan & Murry, of Bisbee, 
for appellant. 

Frank J. Barry and W. L. Kinder, both of Nogales, and Selim M. 
Franklin, of Tucson, for appellee. 


BAKER, J. (after stating the facts as above)—This is an appeal 
from a judgment of the superior court of Santa Cruz county, in 
favor of the bank. The action ds to recover the sum of $3,567.50, 
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claimed to have been on deposit with the bank, to the credit of the 
plaintiff. 

While the facts in the case, as will be observed from the fore- 
going statement, are a little unusual, we see no difficulty in the ap- 
plication of one or two very plain principles of law which have been 
long established. 

The natural and obvious meaning of the language used in the 
notice which the bank sent to the plaintiff, through the mail, is that 
credit had been given to the plaintiff to the extent of the amount of 
the check. No ingenuity of interpretation, or stretching of the 
meaning of the words, can bring the language into harmony with 
any other hypothesis. That the bank intended to give the plaintiff 
credit for the amount of the check is plainly evinced, not only by 
the notice and deposit slip, but is further demonstrated by the fact 
that on the same day that the letter was sent the bank entered a 
credit upon its books, in favor of the plaintiff, for the amount of the 
check. As a matter of law, when the bank mailed the notice and de- 
posit slip, the transaction was closed. In the eye of the law it be- 
came a completed transaction. Thus it is stated in 13 C. J. 300: 


‘“Where a person makes an offer and requires or authorizes the 
offeree, either expressly or impliedly, to send his answer by post or 
telegraph, and the answer is duly posted or telegraphed, the accept- 


ance is communicated, and the contract is complete from the mo- 
ment the letter is mailed or the telegram sent.’’ 


See, also, 6 R. C. L. 610-613. 

The result of the foregoing rule is that it is immaterial whether 
the letter of acceptance actually reaches the offerer (6 R. C. L. 612). 
and it may be added that it is also immaterial whether the letter is 
delayed in the mails two or three days. 13 C. J. 301. 

However, as we understand the argument of counsel for the 
bank, a distinction is sought to be drawn where a check is sent 
through the mail to a bank to be deposited, and where the holder 
of the check appears in person in the bank and offers to deposit it. 
But in principle there can be no such distinction. There can be no 
question that a contract can be made between persons who are at a 
distance from each other by and through the mail. By treating the 
post office as the agency of both parties, courts manage to harmon- 
ize the legal notion that it is necessary that the minds of the parties 
should meet. 6 R. C. L. 612. 

But nevertheless the bank contends that the transaction in this 
case was not completed. It is argued that the steps taken by the 
bank were only tentative and preliminary, and that final credit for 
the check was never given to the plaintiff. As already pointed out, 
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the bank plainly evinced the intention to pay the check by mailing 
the letter with the inclosures. It is true that a mere intention to 
pay is not equivalent to payment, but we are here confronted with 
a situation where the bank executed its intention. It is also true 
that the proper records were to be made wpon the books, but pay- 
ment of the check or giving credit therefor (which is equivalent to 
payment) was effected at the time the letter was posted, and was 
valid even without any record. So far as respected the plaintiff, it 
was not essential to the completion of the contract that the bank 
should have stamped the check ‘‘Paid’’ or debited the Gaxiola ac- 
count with the amount of the check. These steps did not concern 
the plaintiff; they were matters pertaining to the system of book- 
keeping conducted by the bank for its own convenience and to ex- 
pedite its own business. 

The bank was not obliged to take the check or send the letter, 
but if it chose to do both it must stand by the contract thereby 
made. Under the completed transaction the relation between 
‘the parties was that of banker and depositor, and the bank became 
the debtor to the plaintiff for the amount of the general deposit 
placed to his eredit. And its liability could be discharged only by 
payment of the debt. After the discovery that the funds in the 
Gaxiola account were insufficient to take care of the check, the 
bank attempted to retrace its steps. This it could not do. It was 
too late. The transaction was already completed. The discovery 
could not operate to change the nature of the contract or discharge 
the bank from liability. Consequently marking the check with the 
letters ‘‘Ins,’’ indicating the insufficiency of funds in the Gaxiola 
account, and charging back the amount of the check to the plain- 
tiff’s account, were immaterial acts and of no effect. And the sub- 
sequent action of the bank in telegraphing the plaintiff that the 
cheek was worthless and returning it to him were also ineffective 
and powerless to discharge the liability of the bank. It may be, 
if the condition of the Gaxiola account had been examined before 
the letter was mailed, credit would not have been given, but the 
bank did not see fit to make the examination. It waived all in- 
quiry and sent the letter. Manifestly the present dilemma of the 
bank is due wholly to its own laches. 

The law is firmly settled that where a check, drawn on a par- 
ticular bank, is presented to that bank for general deposit, and 
the bank gives the depositor credit therefor, the relation betweer 
the bank and the depositor is that of debtor and creditor, since 
the giving of credit under such circumstances is practically and 
legally the same as if the bank had paid the money to the depositor 
and had received it again on deposit. The transaction is thus com- 
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plete, and cannot be rescinded except for fraud or in case of mutual 
mistake. Tiffany on Banks and Banking, pp. 38, 39; 2 Morse on 
Banks and Banking, par. 569. 


*“When a bank credits a depositor with the amount of a check 
drawn upon it by another customer, and there is no want of good 
faith on the part of the depositor, the act of crediting is equiva- 
lent to a payment in money, and the bank cannot recall or repudi- 
ate the payment because, upon an examination of the accounts of 
the drawer, it is ascertained that he was without funds to meet 
the check, though, when the payment was made, the officers labored 
under the mistake that there were funds sufficient. In such a case 
the bank could have recived the check conditionally, and have come 
under obligations to account to the holder for it, only in the 
event that on an examination of the accounts of the drawer it was 
found he had funds to meet it, or in the event that he provided 
funds for its payment. Or it could have asked for time to examine 
the accounts, that it might determine whether it would accept and 
pay or dishonor the check. It would have been within the option 
of the holder to have accepted or rejected either of these proposi- 
tions. But when the holder presented the check with his pass- 
book, that the check might be entered as a deposit to his credit, it 
was a request for the payment of the check; and there éan be no 
distinction between a request for payment in moneys and a request 
for payment by a transfer to the eredit of the holder.’’ 3 R. C. L. 
526. 


The court says in Bank v. Burkhardt, 100 U. S. 689, 25 L. Ed. 
766: 

‘‘In Morse’s well-considered work on Banking, p. 321, it is said: 
‘But if at the time the holder bands in the check he demands to 
have it placed to his credit, and is informed that it shall be done, or 
if he holds any other species of conversation which practically 
amounts to demanding and receiving a promise of a transfer of 
credit, as equivalent to an actual payment, the effect will be the 
same as if he had received his money in cash, and the bank’s indebt-. 
edness to ‘him for the amount will be equally fixed and irrevocable.’ 
We regard this as a sevnd and aeenvrate exvosition of the law upon 
the subject, and it rests upon a solid basis of reason.’’ . 


Tn the more recent ease of American National Bank of Nashville 
v. Miller, Agent, 229 J. S. 517. 33 Sup. Ct. 883, 57 L. Ed. 1310, the 
Supreme Court of the United States, speaking through Mr. Justice 
Lamar, says: 


‘“There are some disadvantages of sending a check for collection 
directly to the bank on which it is drawn, but when such bank per- 
forms the dual function of collecting and crediting, the transaction is 
elosed, and, in the absence of fraud or mutual mistake, is equivalent 
to payment in usual course. . . . In the present case it was as 
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though an officer of the Macon Bank had presented the check to the 
teller of the Nashville Bank, and on receiving the money had paid 


it back over the counter for deposit to the credit of the Macon 
Bank.’’ 





In Oddie vy. National City Bank of New York, 45 N. Y. 735 
(6 Am. Rep. 160), Chief Justice Chureh, in stating the opinion of 
the court, says: 












' **Financial business is transacted at banks in large amounts, with 


great rapidity, but according to definite and certain rules, which 
. are well understood and acted upon by those engaged in that busi- 


ness. Very little is said, but very much is understood, and there is 
an absence of all formalities which tend to embarrass the facility of 
doing the business. 

‘‘In determining the legal effect of such. transactions, we must 
apply the same rules applicable to all contracts and business affairs, 
and effectuate and carry out the intention of the parties, to be gath- 
ered from their acts and declarations, and the accustomed and un- 
derstood course of the particular business. Applying these rules, 
there can be no doubt but there was an express demand on one 
side, and consent on the other, that this check should be placed to 
the credit of the plaintiffs as a deposit. The legal effect of the 
transaction was precisely the same as though the money had been 

first paid to the plaintiffs, and then deposited. When a check is 
presented to a bank for deposit, drawn directly upon itself, it is the 
same as though payment in any other form was demanded. It is 
: the right of the bank to reject it, or te refuse to pay it, or to re- 
’ ceive it conditionally, as in Pratt v. Foote, 9 N. Y. 463; but if it 
1 accepts such a check and pays it, either by delivering the currency, 
or giving the party credit for it, the transaction is closed between 
the bank and such party, provided the paper is genuine. 

‘*In the case of a deposit, the bank becomes at once the debtor 
of the depositor, and the title of the deposit passes to the bank. The 
bank always has the means of knowing the state of the account of 
the drawer, and if. it elects to pay the paper, it voluntarily takes 
upon itself the risk of securing it out of the drawer’s account or 
otherwise. If there has ever been any doubt upon this point, there 
should be none hereafter.’’ 

























The Chief Justice further said, in the course of the opinion: 





‘‘Here the plaintiffs clearly put in the check as a deposit, and 
the defendants as clearly received it as such, and credited the plain- 
tiffs with it. The credit on the deposit ticket was as significant an 
act, evincing the consent of the defendants to the payment of it, as 


if made upon the passbook of the plaintiffs, and entered upon the 
books of the bank.’’ 





To the same effect are Burton v. United States, 196 U. S. 283, 25 
Sup. Ct. 243, 49 L. Ed. 482; Security National Bank of Sioux City, 
Towa, v. Old National Bank of Battle Creek, Mich., 241 Fed. 1, 154 
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C. C. A. 1; Wasson v. Lamb, 120 Ind. 514, 22 N. E. 729, 6 L. R. A. 
191, 16 Am. St. Rep. 342; Woodward v. Savings & Trust Co., 178 
N. C. 184, 100 8. E. 304, 5 A. L. R. 1561; City National Bank of 
Selma v. Burns, 68 Ala. 267, 44 Am. Rep. 138; American Exchange 
National Bank v. Gregg, 138 Ill. 596, 28 N. E. 839, 32 Am. St. Rep. 
171, and note; Nineteenth Ward Bank v. First National Bank, 184 
Mass. 49, 67 N. E. 670. 

We are cited to the cases, National Gold Bank & T. Co. v. Me- 
Donald, 51 Cal. 66, 21 Am. Rep. 697, and Ocean Park Bank v. Rogers, 
6 Cal. App. 678, 92 Pac. 879, as supporting the contention of the 
bank that no credit was actually given. National Gold Bank v. Me- 
Donald was a case in which a depositor presented a check drawn in 
his favor upon the plaintiff’s bank. He was credited in his bank 
book for the amount of the check, but when the day’s business was 
reviewed it was discovered that the drawer had no funds on deposit. 
Accordingly the bank charged the depositor’s account with the 
amount of the check. It was held that the transaction of itself did 
not import an agreement by the bank to accept the check as cash. 
The substance of that decision is that a bank has until the close of 
business hours for the day to determine whether or not final credit 
will be given for a check drawn upon and payable by itself. The 
facts of that case and Ocean Park Bank v. Rogers are almost iden- 
tical. Neither case goes so far as to hold that no agreement is 
possible whereby the bank in which a check is deposited may receive 
it as cash. Laying aside the thought that these cases appear to be 
out of line with the general eurrent of authorities, we do not think 
that they are applicable to the facts of the present case. In these 
cases the act of charging back the checks to the account of the de- 
positors was done on the same day that the credit was given. Here 
the amount of the check was charged back to the account of the 
plaintiff on the second day (including Sunday) after it was re- 
ceived and the letter to the plaintiff was mailed. If under the Cali- 
fornia cases the bank had the right to charge back the item of the 
check to the plaintiff’s account at the end of the day’s business upon 
which the check was received, surely that right cannot be said to go 
on ad infinitum. 

The bank seems to rely upon the proposition that the transac- 
tion was only an acceptance of the check, and that under the Ne- 
gotiable Instruments Law of this state (section 4277, Civil Code) 
such an acceptance must have been in writing and signed by some 
officer of the bank in order to be valid. But we think the bank 
loses sight of the fact that payment and acceptance are essentially 


different. 
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‘‘Payment is a natural, expected and intended end of a check. 
Acceptance strengthens the vitality of a check and serves to pro- 
long rather than to terminate the life of it. . . . Payment ends the 
life of a check. ‘Acceptance reinvigorates it.’’ Hunt v. Security 
State Bank, 91 Or. 362, 179 Pac. 248. 


See, also, Guthrie National Bank v. Gill, 6 Okl. 560-565, 54 Pace. 
434-436. 

Here there was actual payment. We know of no rule of law that 
requires that suweh payment must be evidenced by a written instru- 
ment signed by some officer of the bank. 

The bank argues that it is not liable in this case for the amount 
of the check, because Miss Barney, the young girl who mailed the 
letter and inclosures, had no authority to extend the credit of the 
bank. The argument is unsound for two very good reasons. In the 
first place, want of authority on the part of Miss Barney was not 
pleaded. The question has been raised for the first time since the 
ease reached this vourt. In the seeond place, it is not questioned 
but that Miss Barney was an employee of the bank. Her duties 
were to answer correspondence and prepare mailing matter. The 
letter of advice sent to the plaintiff in its printed form was supplied 
by the bank to its employees for the very purpose for which this 
one was used. It is not questioned but that Miss Barney was au- 
thorized to prepare the letter and send it. It would be monstrous 
to hold that because the mame of the cashier of the bank was 
printed the bank was not liable. The paper was the paper of the 
bank; its form was prepared by the bank, and used by the bank in 
notifying its customers of the receipt of remittances. The paper 
speaks for itself; therefore it was the bank extending credit, and 
not Miss Barney. 

We are unable to perceive why the telegrams sent by the plain- 
tiff to the bank or the retention of the check by him operated as an 
estoppel, as claimed by the bank. The elements of an estoppel have 
been concisely stated to be as follows: 


“To constitute it, the person sought to be estopped must do 
such act or make such admission with an intention of influencing the 
eonduet of another, or that he had reason to believe would influence 
his conduct, and which act or admission is inconsistent with the 
claim he proposes now to make. The other party, too, must have 
acted upon the strength of such admission or conduct." New York 
Rubber Co. v. Rothery, 107 N. Y. 310, 14 N. E. 269, 1 Am. St. Rep. 


822. 





The bank returned the check to the plaintiff. It voluntarily 
parted with its possession. It would seem that it was the duty of 
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the bank to request the return of the check if it considered it to be 
of any value. There is, however, no pretense whatever that the 
bank suffered any loss or changed its attitude to its disadvantage 
in any way by reason of the telegrams or the retention of the 
check. The bank could have recovered on the check as against 
Gaxiola, although the check had remained in plaintiff’s possession. 
The doctrine of estoppel can have no application to this ease. 

We have reached the conclusions stated in this decision with a 
great deal of reluctance. It seems to be one of those cases where a 
party has the right to stand upon his legal rights no matter how 
selfish and harsh such conduct may appear to be. While we may 
not condemn the conduct of the plaintiff, we are not compelled to 
approve it. The case is decided as it is because we think it would 
be an extremely pernicious thing to throw doubt upon the scope 
of the doctrine governing negotiable paper. These doctrines are of 
immense value to every form of industry. To seek too readily for 
exceptions from the well-settled rule of this branch of law in pur- 
suit of a supposed equity would tend to impair the value of the 
principles of commercial law which depend largely upon their cer- 
tainty. As much as this was said by Judge Cooley in the case of 
First National Bank v. Burkham, 32 Mich. 328, which case is often 
cited in opinions dealing with the subject. 

The judgment is reversed, with directions to enter a judgment 
for the plaintiff, Cohen, for the amount of the check, $3,567.50 and 


eosts. 


TRUST COMPANY DEPOSITOR CANNOT SET 
OFF DEPOSIT AGAINST DEBT DUE 
SAVINGS DEPARTMENT 


Kelly v. Allen, Commissioner of Banks, Supreme Judicial Court of 
Massachusetts. 131 N. E. Rep. 855. 


Under the laws of Massachusetts a depositor in the commer- 
cial department of a trust company cannot set off his deposit 
against a debt due the trust company for money loaned from its 
savings department. The status of a trust company with regard 
to its savings depositor is that of trustee and to allow such a 
set-off would deplete the investment of savings deposits to the 
loss of the savings depositors and to the gain of the general cred- 
itors, the commercial depositors being mere general creditors. The 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 492. 
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fact that the depositor did not know that the money borrowed 
was taken from the savings department is immaterial. 


Report from Supreme Judicial Court, Suffolk County. 

Action by Mary W. Kelly, executrix of Thaddeus T. Kelly, against 
Joseph C. Allen, Commissioner of Banks, and another. Reported by 
a single justice on the pleadings and facts agreed to by the parties 
and found by the court for the determination of the full court. Bill 
dismissed. 

Complainant sought to set off against an indebtedness due a trust 
company, of which the Commissioner of Banks had taken possession, 
a deposit with such trust company. The deposit was in the trust 
company’s commercial department, and the money owed to the trust 
company was for money loaned by it out of its savings department. 

Harold Williams, Jr., and Charles E. Fay, both of Boston (Bar- 
ker, White, Wood & Williams, of Boston, of counsel), for plaintiff. 

John E. Hannigan, of Boston, for defendants. 

PIERCE, J.—On September 10, 1920, the respondent Joseph C. 
Allen, Commissioner of Banks for the Commonwealth of Massachu- 
setts, acting under the authority of St. 1910, c. 399, now G. L. ¢. 167, 
§ 22, took possession of the property and business of the Prudential 
Trust Company, a banking corporation organized under the laws of 
the Commonwealth of Massachusetts and having its usual place of 
business in Boston within the county of Suffolk. On the day above 
mentioned the testator of the plaintiff, Thaddeus T. Kelly, had on 
deposit in the commercial department of the trust company $2,380.46, 
subject to his check. The trust company had a savings department 
in which deposits were made subject to St. 1908, ec. 520, now G. L. e. 
172, §§ 60-72, and following. On August 5, 1920, the savings de- 
partment loaned the said Thaddeus T. Kelly from its savings deposits 
$900, the record not disclosing whether the plaintiff testator knew 
from which department the loan was made, and Kelly gave the trust 
company his promissory demand note for that amount with interest, 
and as collateral therefor a ‘“‘passbook No. 59228,’’ issued by the 
Union Institution for Savings in Boston and Vicinity showing a de- 
posit of $1,014.52. When the commissioner took possession of the 
assets of the Prudential Trust Company the note was unpaid and it 
and the passbook were in the possession of the savings department 
of the trust company. The petitioner seeks by this bill to have a 
decree which shall order the cancellation of the testator’s debt of 
$900 to the savings department of the trust company by setting off 
against it $900 of the amount owed her testator on his deposit ac- 
count in the commercial department of the trust company, and to 
have returned to her the savings bank book in the Union Institution 
for Savings held as collateral for the debt so paid. 
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As regards incorporated trust companies which have a savings 
department, St. 1908, c. 520, § 2, mow G. L. ¢. 172, § 61, provides 
that— 


**All such deposits shall be special deposits and shall be placed 
in said savings department, and all loans or investments thereof shall 
be made in accordance with the law governing the investment of de- 
posits in savings banks.’’ 


Section 3 of St. 1908, ec. 520, and Section 62 of G. L. e. 172, pro- 
vide that— 


**Such deposits and the investments or loans thereof shall be ap- 
propriated solely to the security and payment of such de- 
posits, and shall not be mingled with the investments of the ecap- 
ital stock or other money or property belonging to or controlled by 
such corporation, or be liable for the debts or obligations thereof 
until after the deposits in said savings department have been paid in 
full. The accounts and transactions of said savings department shall 
be kept separate and distinct from the general business of the corpo- 
ration.’’ 


Section 4 of St. 1908, ce. 520, and Section 63 of G. L. ¢. 172, pro- 
vide that— 


*‘The capital stock of such corporation with the liabilities of the 
stockholders thereunder shall be held as security for the payment of 
such deposits, and the persons making such deposits or entitled 
thereto shall have an equal claim with other creditors upon the cap- 
ital and other property of the corporation in addition to the security 
provided for’’ in certain enumerated sections of St. 1910, ¢. 520, and 
G. L. e. 172. 


These provisions make it plain that the interest of the depositor 
in the fund held by the trust company in its savings department is 
different in kind from the right of a depositor in the commercial de- 
partment of the same trust company, in that the relation of the trust 
company to its depositors in the savings department is that of a 
trustee to his cestui que trust, while its relation to its depositors in 
the commercial department is that of a common-law debtor. Each 
depositor by the express terms of the quoted statute is entitled to 
have the ‘‘investments or loans thereof . . . appropriated solely to 
the security and payment of such deposits.’’ It is plain a set-off of 
a debt of the commercial department to a depositor therein in ex- 
tinguishment of a debt owed by that depositor to the savings depart- 
ment necessarily would to that extent deplete the investment of the 
savings deposits or the loan thereof, to the loss of the depositors in 
the savings department and to the gain of the general creditors. The 
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statute unmistakably forbids such a result. Lippitt v. Thames Loan 
& Trust Co., 88 Conn. 185, 193, 90 Atl. 369. See in this connection 
Lang Engineering Co. v. Commonwealth, 231 Mass. 367, 120 N. E. 
843. 

In the administration of the law relating to trust funds held by 
a trust corporation in its savings department we think it quite im- 
material that a borrower from the trust company does not have 
actual knowledge that the money is loaned from the funds of the 
savings department. It follows that the bill must be dismissed with 
costs. 

Ordered accordingly. 


LIABILITY FOR FAILURE TO TRANSMIT 
MONEY ABROAD 


Sturner v. Western Union Telegraph Company, New York Supreme 
Court. 189 New York Supp. 537. 


The plaintiff, who could neither read nor write, requested the 
defendant telegraph company to transmit a sum of money to his 
wife in Czecho-Slovakia. The agent of the company told the 
plaintiff that the company would guarantee the return of the 
money, less the transmission charges, in the event of a failure to 
make payment to the plaintiff’s wife. It was held that the 
plaintiff was entitled to recover in accordance with this statement 
and that he was not bound by a condition printed on the re- 
ceipt limiting the company’s liability to its own lines and ex- 
onerating it beyond that, to which his attention was not called 
and to which he did not assent. 


Appeal from City Court of Buffalo, Trial Term. 

Action by Morris Sturner against the Western Union Telegraph 
Company. From a judgment for plaintiff, defendant appeals. Af- 
firmed. 

Perey R. Smith, of Buffalo, for appellant. 

Emil Rubenstein, of Buffalo, for respondent. 


WHEELER, J.—The evidence given on the trial in the court be- 
low, briefly stated, was this: 

On October 15, 1919, plaintiff went into the general office of the 
defendant on Main street, found there in charge one Kurtz, money 


hnmttaiinainiaaiaianetmt aia 
NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 356-357. 
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transfer agent, whose duty it was, and had been for some months, 
to take care of and issue foreign money transfers. Plaintiff asked 
Kurtz if he could with safety send money by cable to his wife at 
Riechwalden, via Oderbury, Czecho-Slovakia. Kurtz asked if plain- 
tiff had sent money to her before, and whether she had received it, 
and plaintiff answerd that she had received a short time prior there- 
to a money order in 17 days. Kurtz then informed plaintiff that 
money could be safely sent and would be safely delivered. Plaintiff 
then asked if the defendant would be responsible, or guarantee the 
return of the money, if it was not delivered. Kurtz looked up some 
book of record, eame back, and replied that the defendant would be 
responsible for the return of the money, if it were not delivered, and 
in the event of nondelivery plaintiff would have to lose the charges, 
but would get back the principal. Plaintiff then gave the money 
to Kurtz, who filled out a receipt and handed it back. 

Plaintiff could not read or write, with the exception of his name. 
No statement was made to him by Kurtz, or anybody else, as to the 
contents of the receipt, or that there was any limitation of liability 
by the company, or that there were any conditions by which the 
money was to be sent. Kurtz denied the statement that the defend- 
ant would be responsible for the return of the money, and testified 
that at the request of the plaintiff he filled out an application blank, 
which contained, among other things, a clause limiting the liability 
of the defendant to its own lines, and exonerating it beyond that. 
The money was not delivered to the person to whom it was sent, and 
this action. was brought to recover the amount paid to the defendant, 
less the transmission charges. 

The judge presiding at the trial instructed the jury that, if the 
jury believed the plaintiff's contention that the money should be 
returned if not delivered, the plaintiff was entitled to recover. If, 
however, the receipt was signed on one of the company’s blanks at 
the dictation or request of the plaintiff, then Kurtz, the defendant’s 
agent, to that extent became the agent of the plaintiff, and their 
verdict should. be one of no cause of action. 

The jury rendered a verdict for the plaintiff, thus finding - the 
agent did in fact make the oral agreement alleged to return the 
money paid, if not delivered at its destination, and that in fact the 
defendant’s agent did not sign the blank limiting the defendant’s 
liability at the request of the plaintiff. We are of the opinion the 
instructions to the jury by the court below correctly stated the law, 
and the judgment must be affirmed. 

The evidence presented a question of fact, for the determination 

of the jury, whether the contract claimed by the plaintiff was in 
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fact made. 












Taleott v. Wabash R. Co., 159 N. Y. 461, 54 N. E. 1. It 
has also been held that, where a request is made for through trans- 
portation, the ecarrier’s liability is not limited by conditions printed 
in fine type on a ticket, with coupons attached providing, among 
other things, that in checking baggage beyond the line the company 
acts as agent only, and restricting its own baggage liability, unless 
the passenger has knowledge of such conditions and expressly as- 
sents to them, or the circumstances are such that he is chargeable 
with notice thereof. Hutehins v. Pennsylvania R. R. Co., 181 N. Y. 
186, 73 N. E. 972, 106 Am. St. Rep. 537. See, also, Jennings v. G. 
T. R. Co., 127 N. Y. 488, 28 N. E. 394. As was said in Kirkland v. 
Dinsmore, 62 N. Y. 175, 20 Am. Rep. 475: 









**The law does not forbid contracts between carriers and shippers 
fixing the terms wpon which goods shall be carried, and where there 
is a special contract it takes the place of the contract, which the law, 
in the absence of a*special agreement, implies, and so far as it 
speaks is to be resorted to, to ascertain the rights and liabilities of 
‘ the parties.”’ 





The judgment appealed from should be affirmed, with costs. 
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DRAWEE BANK NOT ALLOWED TO RECOVER 
MONEY PAID ON FORGED CHECK 
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Union National Bank v. Farmers’ & Mechanics’ National Bank, 
Supreme Court of Pennsylvania. 114 Atl. Rep. 506. 





Under a Pennsylvania statute, a bank which pays a check 
drawn upon it, bearing a forgery of the drawer’s signature, may 
recover the money back from the person to whom it was paid. 
The drawee loses this right, however, where it fails to discover 
the forgery and give prompt notice thereof to the party receiving 
payment, unless it is shown that there is on hand a fund, belong- 
ing to the forger, out of which the party receiving the money 
can reimburse himself. 
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Appeal from Court of Common Pleas, Philadelphia County; 
William Hf. Shoemaker, Judge. 

Action by the Union National Bank against the Farmers’ & 
Mechanies’ National Bank. From judgment for plaintiff, defendant 
appeals. Judgment reversed, and judgment entered for defendant non 
obstante veredicto. 





NOTE—For similar decisions see Banking Law Jcurnal Digest (Second 
Edition) § 365. 
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Theodore F. Jenkins, of Philadelphia, for appellant. 
Joseph J. Brown, of Philadelphia, for appellee. 


SIMPSON, J.—I. Leiberman was a bookkeeper for Wapner & 
Rushansky, and was paid his salary sometimes in cash and some- 
times by checks drawn by them upon their account in the Union 
National Bank, the plaintiff in this case. On December 17, 1917, 
Leiberman requested Lawrence Hershman to cash a check of that 
date, which purported to have been drawn to his (Leiberman’s) 
order by his employers on their account with plaintiff. Hershman 
refused to do this until he was sure the check was good, whereupon, 
by agreement, it was indorsed by Leiberman, deposited by Hershman 
in his account with the Commonwealth Title Insurance & Trust Com- 
pany, which in turn indorsed and delivered it to the Bank of North 
America, so that it could be collected through the Clearing House 
Association, of which plaintiff, the Bank of North America, and de- 
fendant were members, but the trust company was not. Having re- 
ceived notice that the check had been duly paid by plaintiff, Hersh- 
man gave to Leiberman the amount specified therein. Subsequently 
Hershman cashed for Leiberman 12 other checks, drawn in the same 
way, all of which were indorsed by the latter. These were indorsed 
and deposited by Hershman in his account with the trust company, 
were indorsed by it, and defendant collected the amount thereof 
from plaintiff through the Clearing House Association. In this way 
eight of these checks were paid by plaintiff prior to January 31, 
1918, and on that date were deducted in the settlement of Wapner 
& Rushansky’s account without objection by the latter. They did 
not, however, receive the forged papers until February 15, 1918, 
when, in accordance with their custom, they called at the bank for 
them, under the circumstances hereinafter set forth. Two others of 
the forged checks were paid February 8, 1918, and the last two on 
February 14, 1918. On February 15, 1918, Wapner & Rushansky 
were notified by plaintiff bank that their account was overdrawn, 
whereupon they called and received the checks included in the set- 
tlement of January 31, 1918, examined them and all the others paid 
to the first-named date, and pronounced the twelve checks above re- 
ferred to to be forgeries, as they in fact were, the signatures thereon 
having been forged by Leiberman. On the same day plaintiff, in 
turn, notified defendant of the forgeries. During all this time the 
balance due by defendant to the trust company was far in excess of 
the total amount of said checks; but neither defendant, the trust 
company, nor Hershman, either then or thereafter, had any money 
or property belonging to Leiberman, who was insolvent and in 
prison, and who subsequently was indicted, tried, convicted, and 
sentenced for the forgeries. 
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Plaintiff demanded of defendant that it repay the amount of the 

forged checks, and, this being refused, brought the present suit. At 
the trial the court below refused defendant’s point for binding in- 
structions, and directed a verdict for plaintiff for the aggregate of 
the twelve checks with interest. Later the court en bane dismissed 
defendant’s motion for judgment non obstante veredicto and entered 
judgment on the verdict, whereupon defendant appealed. 

Plaintiff claims that, under Section 10 of the Act of April 5, 
1849 (P. L. 426; Pa. St. 1920, § 16011), it can recover back the 
amounts paid to defendant; and, though conceding, on the authority 
of Iron City National Bank vy. Ft. Pitt National Bank, 159 Pa. 46, 
28 Atl. 195, 23 L. R. A. 615, it “‘is still presumed to know [its de- 
positor’s} signature,” *‘the principles of the commercial law are still 
applicable, and there is still the same necessity as before, for care, 
diligence and proper notice under the settled rules of the law of ne- 
gotiable papers,’ and ‘‘the statute does not . . . exempt [plaintiff] 
from the consequences of [its] own negligence, if thereby loss 
would acerue to the other party,’ it points to the United States Na- 
tional Bank of Portland v. Union National Bank, 268 Pa. 147, 110 
Atl. 792, as authority for the proposition that defendant has not suf- 
fered loss, since it at all times had in its hands a sum due the trust 
company far in excess of the amount of the checks. This latter case, 
however, was decided on the principle of res adjudicata; the fact 
upon which plaintiff relied for recovery having been a relevant fact 
in the prior case of Union National Bank v. Franklin National 
Bank, 249 Pa. 375, 94 Atl. 1085, wherein the United States Bank as- 
sisted in the defense made hy is agent, the Franklin National Bank, 
and would have defeated that action if it had been interposed 
therein. No such situation arises here; and hence the only pertinency 
of that case is in its conclusion that a defendant who is an agent 
can set up in a suit which arises out of the agency any defense its 
principal could have interposed had he, and not the agent, been the 
party sued. : 

It is not necessary to consider the disputable question (3 Ruling 
Case Law, 524) as to whether or not upon the deposit of the checks 
by Hershman the title remained in him, the trust company and de- 
fendant being simply his agents for collection, or whether it pre- 
sumptively passed to the companies in turn; for the same result is 
reached in either event. 

The opportunity to proceed at once against a forger is a val- 
uable one, the deprivation of which by failure to give notice promptly 
conclusively determines that loss has resulted, for there is no way 
by which it can be satisfactorily determined there was no loss 
(Leather Manufacturers’ National Bank v. Morgan, 117 U. 8. 96, 6 
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Sup. Ct. 657, 29 L. Ed. 811; MeNeely v. Bank of North America, 221 
Pa. 588, 70 Atl. 891, 20 L. R. A. [N. 8.] 79), unless it is shown there 
is on hand a fund belonging to the forger out of which defendant 
ean reimburse himself in whole or in part (Union National Bank v. 
Franklin National Bank, 249 Pa. 375, 94 Atl. 1085; United States 
National Bank v. Union National Bank, 268 Pa. 147, 110 Atl. 792). 

In the first of the cases above mentioned the question now before 
us was not raised, the parties in that case choosing to rely on the 
fact that the Franklin National Bank had, ad interim, paid over to 
its principal, the United States National Bank, a fund in excess of 
the amount received from the Union National Bank, the drawee 
named in the checks; but this was held to be no defense, since the 
Franklin National Bank still had on hand ample funds of the 
United States National Bank from which to recoup its payment to 
the latter. In the last of the cases cited, however, it was decided 
that, if it had been made to appear in the former case the United 
States National Bank, in which the forged check was first deposited, 
had paid to the forger, or on his orders, all or any part of the pro- 
ceeds of the forged check, this would have been a defense to the 
claim by the Union National Bank against the Franklin National 
Bank. 

The only question which now remains open is, therefore: On 
whom is the burden of proof when such a defense is suggested? In 
the present case, plaintiff evidently assumed it had the burden (and 
we think correctly), for it produced evidence to show that the trust 
company was, and at all times had been, indebted to defendant bank 
in a sum largely in excess of the amount of the forged checks. The 
point has not been squarely raised, however, in any of our prior 
cases, and must therefore be decided on principle. 

Starting with the admitted facts that plaintiff wrongfully paid 
the forged checks, failed to discover the forgeries and to give notice 
thereof in time, and that somebody must suffer as a result thereof, 
and considering that, as already pointed out, a conclusive presump- 
tion of injury to the other parties to the checks arises, unless it is 
shown assets of the wrongdoer are available to make good the loss, 
we have a case wherein plaintiff seeks to escape the result of its 
negligence ; and hence we have no difficulty in holding it falls within 
the ordinary rule that ‘‘the burden of evidence [proof] is always on 
that party against whom the decision of the tribunal would be 
given if no further evidence were introduced, or, to speak more ac- 
curately, if no evidence were introduced which the judge would per- 
mit the jury to consider as the basis of their verdict.’’ 16 Cye. 932; 
22 Corpus Juris, 76. 

This being so, it necessarily follows plaintiff was required to 
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prove the circumstances which it alleged should relieve it from suf- 
fering the loss caused by its negligence; and it could do this only 
by showing the relations of the parties to each other and to the 
transaction, and the facts, growing thereout, which justified the 
court below in directing a verdict in its favor. ‘The record, how- 
ever, is wholly barren of proof of anything justifying even the sub- 
mission of this question to the jury. If we assume the trust com- 
pany and defendant were collecting agents for Hershman, then, as 
this defense is one which can be made in the present suit, even 
though defendant be treated as an undisclosed agent (United States 
National Bank of Portland v. Union National Bank, 268 Pa. 147, 
110 Atl. 792), the question is: Has Hershman anything of Leiber- 
man’s out of which he could have made his loss good, and, since 
there is no proof he has, plaintiff cannot recover. If, on the other 
hand, we assume defendant was the owner of the checks, the result 
is the same; for, as between defendant, the trust company, and 
Hershman, the loss, if any, would fall upon Hershman, under the 
contention now made by plaintiff; and defendant can set up in this 
suit any defense which Hershman could have made if he had been 
sued by plaintiff, as he might have been under the Act of 1849. 21 
Ruling Case Law, 1065; Mortland v. Hines, 8 Pa. 265; Metropolitan 
National Bank v. Merchants’ & Manufacturers’ Bank, 155 Pa. 20, 
25 Atl. 764. This is the same principle (underlying a large body of 
the law) which permits an agent to defend upon any ground that 
would have availed his principal, if sued. It is true in the instant 
ease defendant is not strictly a surety nor, on the alternative now 
being considered, an agent; but the basis of the rule, viz., that a 
ereditor having a claim against several cannot recover thereon in a 
suit against one who, as between himself and another, is secondarily 
liable, if the one primarily responsible has a valid defense to the 
claim. Any other conclusion would be a travesty upon justice; for, 
using the present case as an illustration, it would enable one who 
has been negligent to cast the resulting loss upon the innocent 
party whom he chooses to sue, instead of another innocent party, 
who is liable over to the one sued, but who, if sued by the creditor, 
as he might have been, would have had a complete defense to the 
claim, since there is no proof Hershman had any assets of Leiber- 
man’s out of which the amount of the checks could have been made 
good, in whole or in part. Equity, which is part of the common 
law of Pennsylvania, never would permit liability to depend upon 
the option of one party to a controversy, instead of upon legal 
principles applicable to all concerned. 

The situation, so far as relates to all the checks but the last two, 
is therefore that plaintiff paid them to its own loss; and, since it 
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negligently failed to discover the forgeries until after the time when, 
with care and diligence, it should have done so, and all other par- 
ties have acted in good faith, and have no assets of the forger from 
which to recoup the loss, it cannot recover back the amounts paid, 
but is relegated to a claim against the forger alone. 

As to the last two checks, however, a different question arises. 
A sufficiently prompt notice of the forgeries thereof was given, and 
the defense to the recovery thereon (which also applies equally to 
most of the prior checks) falls within another principle. Having 
paid the earlier checks without objection, plaintiff’s ‘‘silence was 
tantamount to a declaration [that they were genuine], and, in after- 
wards honoring checks signed by the same person the [defendant] 
bank had a right to consider the fact that those signatures had 
been at least tacitly recognized by the plaintiff as genuine.’’ Myers 
v. Southwestern National Bank, 193 Pa. 1, 12, 44 Atl. 280, 74 Am. St. 
Rep. 672. It is not easy to reconcile this rule with the principle 
that ordinarily estoppel only arises because of action with knowledge 
which it cannot be presumed, and certainly was not proved, plaintiff 
had regarding the fact of forgery, when it paid the checks; but 
this exception, in the case of bank checks, is well settled here and 
elsewhere, and must be corrected, if at all, by the Legislature. 

Appellee further contends that, even though we reverse, this 
court should not enter judgment for defendant ‘‘until the question 
of appellee’s and Hershman’s possible negligence had been deter- 
mined in its [defendant’s] favor by the jury.’’ We are not inter- 
ested in ‘‘possible’’ negligence, however, since no actual negligence 
by Hershman is shown, plaintiff’s negligence is conclusively estab- 
lished, and it did not sustain the defense of ‘‘no loss’’ upon which 
it relied. 

The judgment of the court below is reversed, and judgment is 
here entered for defendant non obstante veredicto. 


RIGHTS OF BANK DISCOUNTING DRAFT AS 
AGAINST CREDITOR OF SHIPPER 


Officer v. Farmers’ & Merchants’ National Bank of Hobart, Okla- 
homa, Court of Civil Appeals of Texas. 230 S. W. Rep. 226. 


A firm, engaged in the grain business at Hobart, Oklahoma, 
shipped two cars of hay to a grain company at Fort Worth, Tex. 
The shipper drew two drafts on the consignee in favor of a bank 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 134. 
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at Hobart, which it delivered to the bank, attached to the bills of 
lading covering the shipment. The proceeds of the drafts were 
credited to the shipper and it was allowed to draw against this 
eredit. A creditor of the shipper attached the two cars of hay at 

Fort Worth, sold them and received the proceeds. It was held 

that title to the hay had passed to the bank and that it was en- 

titled to the proceeds as against the attaching creditor. 

Error from Tarant County Court; W. P. Walker, Judge. 

Action by F. A. Officer against A. R. Curtner and another, with 
attachment. The F. & M. National Bank of Hobart, Okl., had judg- 
ment on its claim of the attached property, and plaintiff brings 
error. Affirmed. 


Marvin H. Brown and Charles T. Rowland, both of Fort Worth, 
for plaintiff in error. 

Slay, Simon, Smith & Morris, C. E. MeGaw, and Hugh B. Smith, 
all of Fort Worth, for defendant in error. 

COBBS, J.—Plaintiff in error sued A. R. Curtner and J. V. Curt- 
ner, and caused an attachment to be issued and levied on two car- 
loads of hay, standing on the railroad tracks in Fort Worth, Tex., 
in the possession of the Frisco Railway Company in Fort Worth, 
Tex., shipped by A. R. and J. V. Curtner, partners, hay dealers in 
Hobart, Kiowa County, state of Oklahoma, to Carlton Smith Grain 
Company at Fort Worth, Tex., with bill of lading and draft attached, 
assigned to the Farmers’ & Merchants’ National Bank of Hobart, 
Okl., defendant in error, who paid the Curtners the money thereon 
by giving them proper credit in their bank and depositing it in 
their name. 

The defendant in error made claimant’s oath and bond and took 
charge of the property and caused the same to be sold and received 
the proceeds thereof. Whereupon an issue of the right of property 
was made before the court and determined without a jury, the court 
rendering a judgment for the defendant in error. 

The court found definitely and specifically that at the time of the 
issuance of the writ of attachment, and its levy and seizure, the 
property was not subject to the attachment and created no lien on 
said property because it ‘‘was the property of the defendant, Farm- 
ers’ & Merchants’ National Bank of Ilobart, Okl., and that the said 
defendant, Farmers’ & Merchants’ National Bank of Hobart, OkL., is 
entitled to recover the same and retain possession thereof.’’ We 
have read the statement of facts, and it fully sustains the court’s 
finding. 

After the Curtners indorsed the bills of lading in blank on the 
back ‘‘Curtner & Co.,’”’ they were assigned to defendant in error, 
together with the drafts drawn in their favor, and thereafter they 
laid no claim whatever to the hay. They were given credit for the 
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amount of the drafts by the Bank. When the deliveries of the 
drafts and bills of lading to defendant in error were made, they 
owed overdrafts. When Curtner & Co. brought the bills of lading 
indorsed in blank with the drafts made out to the bank, they were 
deposited to their account, and eredit given for the amount of each 
draft, in their passbook, without any other agreement in respect to 


the same than is usual and customary with banks and depositors in 


making same in ordinary eases. If the sale had not gone through, 
the bank would not have credited the Curtners’ account with the 
amount of these drafts, because the bank would not have had any- 
thing to charge it to. The testimony showed the account between 
the bank and the Curtners at various and sundry times, during their 
business dealings, overdrawn. 

One of the reasons given why plaintiff in error contends that the 
judgment should be rendered in his favor is because they contend 
the relation of principal and agency existed between the bank and 
Curtners, and not that of debtor and creditor. And, further, among 
other things to prove agency, it is contended after the levy of the 
attachment the Curtners sold the hay: thereby it shows they were 
exercising ownership. The question of agency is one of fact and 
the court has found against this contention. As the Curtners were 
accustomed to handling and selling hay, and interested in its bring- 
mg a yood price, we do not see why, after the levy and replevy, 
the bank might not be justified in doing this very thing, in the ab- 
sence of any allegation and proof of fraud. 

Both parties cite numerous authorities to sustain their conten- 
tions. But we believe the law to be that when, as in this ease, the 
‘assignment and delivery of a bill of lading for the hay, together 
with draft drawn in their favor on the bank, accepted by the bank, 
and entered to their credit, as well as in their passbook, and allow- 
ing them to draw on the deposit draft, passed the title to the bank 
of the hay, and of course would not be subject to attachment, nor 
would the proceeds be subject to garnishment. West Tex. Bank v. 
Wichita Mill & Elevator Co., 194 S. W. 835: W. F. Wilson Grain 
Co. v. Central Nat. Bank, 139 S. W. 996; Bank v. Davis, 178 S. W. 
671: Vaughan v. F. & M. Nat. Bank of Alvord, 59 Tex. Civ. App. 
380, 126 S. W. 690; Burton v. U. S. 196 U. S. 283, 25 Sup. Ct. 243, 
49 L. Ed. 482; Citizens’ State Bank v. Ferson, 208 S. W. 137; Com. 
Nat. Bank v. Heid Bros., 226 S. W. 809. 

Every issue of fact urged by plaintiff in error to induce us to 
render the judgment in his favor has been found by the trial court 
against him. We do not think there is any reversible error assigned. 
The assignments are overruled, and the judgment of the trial court 
is affimed. 
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SURVIVOR ENTITLED TO JOINT DEPOSIT 


Commonwealth Trust Company v. Grobel, Court of Chancery of New 
Jersey. 114 Atl. Rep. 353. 


A husband and wife deposited money in a joint account. The 
bank book bore the imprint of a rubber stamp to the effect that 
the parties deposited the money ‘‘as joint tenants and not as 
tenants in common, the survivor to take.”’ At the time of mak- 
ing the deposit, they signed and delivered to the bank the fol- 
lowing memorandum: “*This account is opened by us and in- 
tended to create a joint estate to us as joint tenants and not as 
tenants in common.’’ Various other deposits were thereafter 
made in the account, the money being derived from the husband’s 
business, in which his wife assisted him. Upon the death of the 
husband, it was held that the wife was entitled to the deposit as 
against the husband’s estate. 
























Bill of interpleader by the Commonwealth Trust Company against 
Charles Grobel, administrator of the estate of Robert Grobel, Sr., 
deceased, and Sophie Grobel. Decree advised in favor of the last- 
named defendant. 

J. W. Ockford, of Jersey City, for administrator. 
Louis G. Hansen, of Jersey City, for Sophie Grobel. 





GRIFFIN, V. C.—This is a bill of interpleader. The only ques- 
tion to be determined is whether a bank account in the Common- 
wealth Trust Company standing in the name of husband and wife 
passed to the wife upon the death of her husband. The deceased 
and his wife worked together. He was a business man, and his 
wife, in addition to her household duties, assisted him more or less 
in his business, and it seems that the moneys deposited in this ac- 
count were derived wholly from this business. The account was 
opened on September 13, 1918, by the deposit of $500. The trust 
company handed to Mrs. Grobel the deposit book, No. 11146. In this 
book, under the names of the parties, there was imprinted with a 
rubber stamp, in plain view, the words, ‘‘as joint tenants and not as 
tenants in common, the survivor to take.’’ At the time of the orig- 
inal deposit the parties aiso signed and delivered to the trust com- 
pany a memorandum in the following words: 







‘“‘This account is opened by us and intended to create a joint 
estate to us as joint tenants and not as tenants in common.”’ 
. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 331. 
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Grobel, Sr., died intestate. Letters were granted to Saphie Gro- 
bell, his wife, and Charles Grobel, a son by a former marriage. At 
the time of intestate’s death there was on deposit the sum of $2,112, 
with interest. The intestate’s estate and the widow of the in- 
testate both set up claims to the fund. 

The conclusion I have reached is that, when the parties signed 
the memorandum stating that they were to hold ‘‘as joint tenants 
and not as tenants in common,’’ as well as the entry in the bank 
book that they were ‘‘to hold as joint tenants and not as tenants in 
common, the survivor to take,’’ a contract was created between the 
two depositors and the bank which gave the survivor the right to 
take. 

This case is clearly controlled by New Jersey Title Guarantee & 
Trust Co. v. Archibald, 90 N. J. Eq. 384, 107 Atl. 472, affirmed, 108 
Atl. 434. 

I will advise a decree that the fund, on the death of Mr. Grobel, 
passed to this wife, Sophie, as survivor. 


SAVINGS BANK HELD LIABLE FOR PAYING 
DEPOSIT TO WRONG PERSON 


Ninoff v. Hazel Green State Bank, Supreme Court of Wisconsin. 
183 N. W. Rep. 673. 


A savings bank rule provided that the bank should not be 
liable for payments made to a person producing the passbook, 
unless the depositor should have previously given notice to the 
bank that the book had been lost or stolen. A depositor missed 
his passbook and gave notice to the bank, but in the meantime 
the entire deposit amounting to $700 had been paid to a party 
vresenting the passbook, together with an order, bearing a for- 
gery of the depositor’s signature. It appeared that the character 
of the writing in the forged signature differed substantially 

- from the depositor’s genuine signature and also that the spelling 
in the two signatures was different. The jury decided that the 
bank was negligent in making payment and that it was liable 
to the depositor. On appeal it was held that the question of neg- 
ligence was properly submitted to the jury and the judgment 
was affirmed. 


Appeal from Cireuit Court, Grant County; L. H. Bancroft, Judge. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 984. 
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Action by Kotso Ninoff against the Hazel Green State Bank. 
From a judgment for plaintiff, defendant appeals. Affirmed. 

It appears from the complaint that prior to April 27, 1916, the 
plaintiff had deposited certain moneys with the defendant, such de- 
posit being evidenced by a passbook designated as ‘‘savings account 
No. 864°’; that the said passbook was the property of the plaintiff 
of the value of $700.55; that prior to April 27, 1916, some person in 
the city of Toledo, Ohio, wrongfully took from the plaintiff said 
passbook, and thereafter caused the same to be delivered to the 
defendant, who refuses to deliver it to the plaintiff, although deliv- 
ery has been demanded, and the defendant further refuses to pay to 
the plaintiff the moneys evidenced by said passbook, and the de- 
fendant unjustly detains the said passbook, to plaintiff's damage in 
the sum of $700. 

The answer admits the making of the deposits, the issuance of 
the book, and sets up that by the making of the deposits and ac- 
ceptance of the book the plaintiff assented to the by-laws of the 
defendant bank, which provided: 


‘‘4. Withdrawals of deposits and the interest thereon may be 
made by a depositor personally or by written order, if the signature 
of the depositor be entered on the signature cards of the bank, or 
by power of attorney duly authenticated. No withdrawals of de- 
posits or interest shall be made unless the depositor’s passbook be 
produced and the withdrawal entered thereon. 


‘‘Payments to Holders of Passbooks. 

‘The bank shall not be liable for payments made to any person 
who shall produce the deposit book of the depositor, unless notice 
shall have, previous to such payments, been given to the bank by or 
in behalf of the depositor that said book has been lost, mislaid, 
stolen, or otherwise passed from the possession of the true owner 
thereof.”’ 


The answer further alleged that the defendant had received from 
the Ohio Savings & Trust Company of Toledo, Ohio, the passbook 
of the plaintiff, accompanied by an order directing payment of the 
amount of the deposit to said trust company; that upon receipt of 
the passbook the defendant compared the signature to the written 
order with the signature of the plaintiff on the signature card given 
by the plaintiff to the defendant at the time of the deposit; that no 
notice of the loss by the plaintiff of the book had been given to the 
defendant: that the full amount thereof had been paid by the de- 
fendant to the trust company; and that by the transactions stated 
the passbook had become its property and was not the property of 
the defendant. 

Upon the trial the court submitted to the jury a single question: 
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‘**Did the defendant bank fail to exercise ordinary care in making 
payment to the Ohio Savings Bank & Trust Company on April 27, 
1916, of the money owing by it on the passbook in question?’’ 


To which the jury answered ‘‘Yes’’. 

There were the usual motions. Motion of the plaintiff for judg- 
ment on the verdict was granted and judgment was entered accord- 
ingly, from which the defendant appeals. 

S. E. Smalley, of Cuba City, for appellant. 

Blaine & Kemp, of Boscobel, for respondent. 


ROSENBERRY, J. (after stating the facts as above)-—-The ques- 
tion presented here lies within very narrow limits. It is undisputed 
that the defendant bank is not liable if in making the payment in 
the manner and under the circumstances it was in the exercise of 
ordinary care. Wegner v. Second Ward Savings Bank, 76 Wis. 242, 
44 N. W. 1096. The following is a fac simile of the plaintiff’s sig- 
nature appearing upon the signature card: 


ratkfo net 


A fae simile of the signature upon the order upon which the 
payment was made is as follows: 


Kiotpo antl 


There was evidence by three bankers of experience that they 
would, in the exercise of ordinary business prudence and caution, 
have cashed the order when accompanied by the passbook, as the 
defendant bank did in this case. The argument of the defendant is 
that the evidence in this respect is conclusive, and that there is no 
evidence of the want of care on the part of the defendant. 

The circumstances under which the book was taken are these: 
The plaintiff is a Bulgarian and was living in a boarding house in 
the city of Toledo, where he was working. He kept his passbook in 
‘his inside coat pocket in a cover furnished by the bank. He ob- 
served the book and knew that the book was in his possession. Each 
day he looked in his pocket and saw the cover, apparently undis- 
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turbed. About a week after he had last actually seen the book, he 
went to the post office to cash a post office order, and then discov- 
ered that the book had been removed from the cover and the cover 
and its contents returned to his pocket. He immediately notified 
the bank, but before receiving notice the bank had cashed the order 
already referred to. 

It appears to us that there is in this case, as there was in the 
case of Wegner v. Second Ward Savings Bank, a material difference 
in the two signatures. Not only was the spelling of the name differ- 
ent, but the whole character of the writing appears to us to be sub- 
stantially different. The difference is so great it is for the jury to 
say whether or not the defendant bank should, in the exercise of 
ordinary care, have required some proof as to the identity of the 
person making the signature to the order upon which the money was 
paid. While the testimony of expert witnesses is entitled to full, 
fair consideration at the hands of the jury, it is, excepting in a 
very limited class of cases, not bound thereby. Ladwig v. Jefferson 
Iee Co., 141 Wis. 191, 124 N. W. 407;,22 Corp. Jur. 728, par. 823; 
Baber v. Caples, 71 Or. 212, 138 Pac. 472, Ann. Cas. 1916E, 1025. 
The payment here was not made to an individual presenting the 
passbook personally but was made upon the signature to the order, 
and it was the duty of the bank to have carefully scrutinized the 
signature to the order, and in case of discrepancy or circumstances 
raising doubt it should have acted with caution. 

Error is assigned because of the admission of certain evidence ef 
communications between the parties subsequent to the payment of 
the forged order. It appears that in response to a telegram from 
the plaintiff to the defendant, notifying the defendant of the loss of 
the book, the defendant telegraphed that it would pay no one but 
the plaintiff, overlooking the fact that payment had already been 
made upon the forged order. In view of the fact that the only 
issue submitted to the jury was that of the negligence of the bank 
in making the payment, we do not see how evidence received as to 
communications had some days later can be prejudicial. The court 
instructed the jury, to be sure, that they should consider all the 
testimony in the case. The question submitted by the special ver- 
dict related clearly to the exercise of ordinary care in making the 
payment of April 27, and we think the jury must be presumed to 
have considered the evidence relating to that question as of that 
date, and that the admission of evidence as to subsequent commu- 
nications, while the evidence is immaterial, did not constitute preju- 
dicial error. 

Judgment affirmed. 
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SAVINGS BANK NOT LIABLE IN PAYING DE- 
POSIT TO WRONG PERSON 


Bulakowski v. Philadelphia Saving Fund Society, Supreme Court 
of Pennsylvania. 113 Atl. Rep. 553 


A savings bank rule, printed in the passbooks issued by the 
bank, provided that a payment to any person presenting the pass- 
book should be valid, provided the depositor had not previously 
given notice to the bank of the loss or theft of the book. <A de- 
positor missed his passbook and thereafter gave notice to the 
bank, but in the meantime the entire deposit had been paid to a 
person presenting the passbook, who was able to answer all of 
the identification questions. The person receiving the payment 
gave a receipt and, although he omitted a letter ‘‘e’’ from the 
signature, it was held that the signature so nearly resembled the 
filed original signature of the depositor, who was an illiterate 
foreigner, that the teller was warranted in accepting it as gen- 
uine and making payment. Under the circumstances, it was de- 
cided that the bank was not liable to the depositor. 


Appeal from Court of Common Pleas, Philadelphia County; 
Thomas D. Finletter, Judge. 

Action by Andrzej Bulakowski against the Philadelphia Saving 
Fund Society. Judgment for plaintiff, and defendant appeals. Re- 
versed. 

W. Logan MaecCoy, of Philadelphia, for appellant. 

John N. Landberg, of Philadelphia, for appellee. 


KEPHART, J.—A savings bank is an institution organized to 
promote prosperity of persons of small means and limited opportu- 
nities, wherein earnings may be gained on aggregate small deposits, 
which, after deducting necessary expenses and a reserve for depos- 
itor’s security, is divided among the depositors. There is no capi- 
tal stock, nor are there stockholders in such institution, and it is 
not a bank in the commercial sense of that word. It is not, however, 
for all purposes, a charitable society, and, under certain instances, 
has been held to be a business corporation. West’s Appeal, 64 Pa. 
186: Bank for Savings v. Collector, 70 U. S. (3 Wall.) 495, 18 L. Ed. 
207. The relation between the institution and the depositor is, in 
some aspects, that of a trustee and cestui que trust (Barrett v. 
Bloomfield Savings Institution, 64 N. J. Eq. 425, 433, 54 Atl. 543; 
State v. People’s National Bank, 75 N. H. 27, 29, 70 Atl. 542, 21 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 986. 
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Ann. Cas. 1204); but it has been held the relation is the same as that 
of a depositor in a commercial bank, that of debtor and creditor 
(7 C. J. 863, § 906). As it affects the question before us, it is diffi- 
«ult to define; probably a little of both. A savings bank is not held 
to the same high degree of care as that required of a commercial 
bank respecting its depositors or creditors. Kelly v. Buffalo Sav- 
ings Bank, 180 N. Y. 171, 72 N. E. 995, 69 L. R. A. 317, 105 Am. St. 
Rep. 720. A savings bank is liable to its depositors for want of or- 
dinary care. It does not insure a fund on deposit, nor is its werk 
purely gratuitous; and, while the depositors are the only ones to 
derive a benefit, none being secured by the organizers or trustees, it 
has been deemed wise, as a matter of public policy, to adopt the rule 
of ordinary care with relation to funds on deposit. The bank is. of 
course, required to pay to the depositor or his attorney the amount 
credited to his deposit book, unless relieved through some extraor- 
dinary circumstances; and, inasmuch as the depositors of the savings 
institution are so numerous and cannot be personally known to the 
officers of the bank, and as possession of the bank book is, under the 
deposit contract, prima facie evidence of the right to draw on the 
fund it represents, it became necessary to adopt rules to guard 
against imposition, not only by the depositors themeslves, but by 
others through the carelessness of depositors. Accordingly, the rule 
hereinafter mentioned, or a similar one, with a number of others, 
has been adopted for the protection of such banks. These rules are 
printed in the deposit or passbooks, and, by accepting the book, 
the depositor assents to the regulations, and they become a part of 
the contract of deposit for the protection of the bank and the de- 
positor, and are binding on both alike. Burrill v. Dollar Savings 
Bank, 92 Pa. 134, 37 Am. Rep. 669; 3 R. C. L. 707, § 339: 7 Corpus 
Juris, 869, § 918. It is not material whether the depositor is able 
to read the English language. His duty is to make himself familiar 
with the rules. The situation is not similar to the case of an agent 
imposing some condition on an illiterate foreigner. Here the sav- 
ings bank is sought by the depositor for the care of his savings. He 
should read, or have read to ‘thim, everything that relates to the de- 
posits. Burrill v. Dollar Savings Bank, supra. The rule printed in 
the depositor’s book reads: 


‘*If any person shall present a deposit book at the office of the 
society pretending to be the depositor named therein, and shall 
thereby obtain the amount deposited, or any part thereof, and the 
actual depositor shall not have given previous notice at the office of 
the loss or theft of the book, the society will not be responsible for 
the wrongful payment, nor be liable to make good the same; pro- 
vided that it has been entered in the book when made’’; and, where 





THE BANKING LAW JOURNAL 669 


ordinary care has been exercised and the money of a depositor is 
paid to a person other than the depositor, because of the failure of 
such depositor to comply with this rule, the bank would not be 
liable to the owner of the deposit for the loss. 


But the bank must not be negligent in paying the money on de- 
posit to another than the true owner or authorized agent, even 
though the passbook is presented as authority for the payment and 
the true owner does not give the notice required by the rule. The 
bank is bound to exercise ordinary care to safeguard its depositors. 
Want of care may arise from a number of circumstances, as, for in- 
stance, when the bank only required the deposit book to be present- 
ed, without other reasonable means of identification, or knowledge 
brought home to the bank’s officers of doubtful circumstances, cal- 
culated to excite suspicion in an ordinarily careful person, as, for 
instance, dissimilarity in the handwriting, patent to a person filling 
the position and performing the duties required of bank officers. 

Under certain conditions there is a presumption the officers did 
perform their duty. When money is deposited and the bank fails 
to return it, on proper notice, a prima facie case is made out against 
the bank; and, in the present instance, with the money deposited and 
the bank failing to return it, a prima facie case was made out. It 
also appears from the plaintiff’s statement the bank book was stolen, 


and the only notice given of the loss was after the money was paid 
by the bank. 


The bank has to exculpate itself from liability, and relies on the 
rule above quoted; if it is to have any effect beyond the rule of law 
common as to all deposits, it must somewhere operate to the benefit 
of the bank. To do so, that institution must present such cireum- 
stances in relief as will enable the depositor to test its good faith, 
aceuracy and other diligence in the care of the fund; here such cir- 
cumstances were presented when it met the conditions stipulated in 
the rule. Of course, it is always essential to show it had not con. 
verted or used plaintiff’s money, and it answered plaintiff under ths 
rule by showing that the holder (plaintiff’s impersonator) presented 
the passbook, signed the necessary receipts, and the money was paid 
to him. But the bank is not yet relieved; it is open to an investiga. 
tion of its own acts. Plaintiff could show such negligence or want of 
ordinary care as would make the depositary liable. This was not 
done by the mere proof of loss in the first instance. The depositor 
has the burden of proving negligence on the part of the bank (Israel 
v. Bowery Savings Bank, 9 Daly [N. Y.] 507), and here the burden 
of proof rested on plaintiff to prove the bank had not exercised the 
care necessary under the circumstances. It was not incumbent on 
the bank to establish its innocence in this regard further than the 
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rule required. The rule, to be effective, must not be weakened; the 
fact plaintiff did not know the book was stolen would be immaterial. 
Levy v. Franklin Savings Bank, 117 Mass. 448. He must know, and 
io do so he must keep his book in a safe place. If he is careless and 
leaves the book lie around, as here, it is done at his peril; he should 
remember it may be stolen, the money secured before he can give 
notice, and he be the loser. 

In the present case we have an institution doing business as a 
savings bank, with upwards of 300,000 depositors, nearly one-third 
of whom are foreigners. Plaintiff became a depositor of that insti- 
tution in 1917. On the 15th day of November, 1919, he missed the 
book and notified the bank of its loss the following Monday. He 
claimed the book had been stolen, and he had not received the 
money on it. The book had been presented to the bank in the mean- 
time at the end of a day’s business, on the day, or close to the time, 
the loss was discovered. It was duly stamped, the money paid, and 
a receipt was shown from the man who presented the book and got 
the money. This latter evidence was in writing, or the facts ad- 
mitted. It further appeared the person receiving the money an- 
swered all questions pertaining to the original identification card 
taken two years before—a very significant fact, in view of defend- 
ant’s assertion that plaintiff himself received the money. This evi- 
dence would relieve defendant from liability, and entitle it to bind- 
ing direction, unless plaintiff proved it had not used due care in 
identifying the person presenting the book and receiving the money. 

Was plaintiff’s evidence sufficient to establish negligence or want 
of care? Instead of holding the company to the rule of ordinary 
care, the investigation was directed toward care of a most exacting 
character, the highest degree known to the law. When the passbook 
was presented and the receipt taken, it was the duty of the bank of- 
ficials to compare it with the original identification card, and, by the 
use of due diligence, ascertain if they were written by the same 
person. The payment was induced by the possession of the pass- 
book, the comparison of the signatures, and, if necessary in any 
case, eXamination as to contents of the identification card. But if 
want of care may be established by showing, in the comparison of 
signatures, that, after a most searching examination and investiga- 
tion under a high-power magnifying glass, certain dissimilarities ap- 
pear which have a tendency to discover a forgery, then the careful 
scrutiny of signatures by the bank officer, acting in good faith, goes 
for naught; the bank becomes an insurer against loss in all cases, 
and eare of the highest degree is substituted for that ordinary dili- 
gence. The question would then be: Is the signature genuine? This 
is wrong; the inquiry should be: Did the signature on the receipt so 
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closely resemble the one on the identification card that a person oc- 
cupying the position of paying teller, or such other officer, would 
believe it to be genuine and pay on account of it? It may not be a 
genuine signature; defendant was not required to so establish it, to 
be relieved from liability. The only evidence tending to prove negli- 
wence was given by witness Senat, and he labored to show the re- 
ceipt a forgery, after, as he says, making ‘‘a thorough analysis,’’ 
using ‘‘a very powerful’’ magnifying apparatus. Our savings banks 
might well go out of business if paying tellers were required to sub- 
ject writings to such examinations before money is paid. It is 
claimed the omission of a letter was a suspicious circumstance, 
enough to have put one on guard. In long names such as this, 
Andrzej Bulakowski, like mistakes by illiterate persons are not un- 
usual; and plaintiff, in signing the affidavit to his statement of 
claim, if ever he would be supposed to try to get it right, omitted 
the letter ‘‘e’’ from his name. The general characteristics of the sig- 
nature, to our unskilled eye, so much resemble that of the original 
that we would not hesitate to take it as such. 

There was not sufficient evidence adduced by plaintiff of want of 
ordinary care on part of the bank officials in paying the money. 
Even in the case of a commercial bank, if a similar question to that 
now presented arose, the evidence here adduced would not have 
been sufficient, in an instance where it could defend against a for- 
gery, to call for its submission to the jury. Myers v. Bank, 193 
Pa. 1, 44 Atl. 280, 74 Am. St. Rep. 672. The case just cited was a 
suit to recover an amount paid upon forged signatures, where the 
checks had been returned to and destroyed by the forger, who was 
an employee of the depositor, charged with the duty of examining 
the returned checks, and the contention was that the bank was liable 
because it failed to exercise due care in scrutinizing the signatures 
before it paid the forged checks; though it would otherwise have 
been discharged because of the depositor’s failure to notify it within 
a reasonable time after the bank book was balanced and the checks 
returned. We there said (193 Pa. 12, 44 Atl. 281, 74 Am. St. Rep. 


672): 


‘‘We find no evidence that required submission of the case to the 
jury, . . . nor was there any evidence of negligence on the part of 
the bank that should have been submitted to the jury. The checks 
purporting to be signed by the plaintiff were destroyed, and of 
course they were not produced. There was not a particle of evi- 
dence that the signatures were not such complete fac similes of plain- 
tiff’s signature as to be impossible of detection, even by an expert. 

. On this point, negligence is not to be presumed, and hence the 
presumption must be in favor of the bank. In the absence of any 
evidence, from the signatures themselves or from witnesses, that 
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there was any difference between them and plaintiff's signature, 
which could be detected by the eye, it must be assumed that the 
forgery was of such a character that the bank, acting with due care 
and caution, was deceived by it. In fact there was no evidence . 
that the bank in honoring the checks acted negligently.”’ 


See, also, Bank v. Morgan, 117 U. 8S. 96, 107, 6 Sup. Ct. 657, 29 
L. Ed. 811; United Security, ete., Co. v. Bank, 185 Pa. 586, 40 Atl. 
97. We need not mention defendant’s evidence on this line. He 
was not required to produce it until plaintiff met the burden of 
proof, nor to answer the other wholly immaterial evidence. We 
have considered all of it, and the record amply sustains our conelu- 
sions. Plaintiff did not meet the burden of proof. 

The judgment is reversed. 


BANK NOT LIABLE TO PAYEE OF DRAFT, 
PAID ON FORGED INDORSEMENT 





Annett v. Chase National Bank, New York Supreme Court, Appel- 
late Division. 188 N. Y. Supp. 8. 


Early in January, the plaintiff learned that a draft payable to 
his order had been forwarded to his attorney and that the attor- 
ney had forged his indorsement thereon. On or about February 
Ist, the plaintiff learned that the draft was drawn on the defend- 
ant bank. Instead of promptly informing the defendant bank of 
the circumstances, the plaintiff negotiated with his attorney for 
about two months in the endeavor to obtain restitution, and then 
gave notice to the bank of the forged indorsement. It was held 
that the plaintiff was guilty of negligenee as a matter of law 
and that he could not hold the bank liable. 


Appeal from Trial Term, New York County. 

Action by Arthur Annett against the Chase National Bank. From 
a judgment for $2,236.12, entered on the verdict of a jury, and from 
an order denying a motion to set aside the verdict, and for a new 
trial, defendant appeals. Judgment and order reversed, and com- 
plaint dismissed 

David D. Ackerman, of New York City (George Hamlin, of New 
York City, on the brief), for appellant. 

Edgar R. Mead, of New York City (Horace L. Cheyney, of New 
York City, of counsel), for respondent. 


NOTE—For similar decisions see Banking Law Journal Diges: (Second 
Edition) § 381. 
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GREENBAUM, J.—The action is for conversion of a draft pay- 
able to the order of the plaintiff. The answer sets up a general de- 
nial, and defenses of ratification and estoppel. The facts are as 
follows: The plaintiff was the owner of a mortgage executed by 
ene Donald MeVickar for $1,850 on property situated in Dade 
County, Fla. The note for which the mortgage was given as security 
fell due on August 6th. According to the plaintiff, he instructed 
his lawyer, one James TT’. Bunt, to attend to the collection of the 
mortgage debt. After retaining Bunt, the plaintiff received a letter 
from one Fossey, a real estate agent, a friend of his in Miami, Fla., 
advising him that MeVickar was ready to pay off the mortgage, and 
suggesting that the satisfaction piece and note and mortgage be 
sent to the Dade County Security Company, for surrender upon the 
payment of the principal and interest. Plaintiff forwarded this let- 
ter to Bunt, who prepared a satisfaction piece, which was thereafter 
duly executed and returned to him. On September 18, 1919, Bunt 
mailed the satisfaction piece, together with the mortgage and note, 
to the Security Company, with the request that they be delivered 
to MeVickar upon the payment of the principal and interest, and 
that a draft for the amount of the collection be sent to him pay- 
able to ‘‘Arthur Annett or James T. Bunt, his attorney.’’ 

On October 18th the Dade County Security Company received the 
sum of $2,013.76 in payment of the note, mortgage, and satisfaction 
piece. On October 20th that company purchased from the Bank of 
Bay Biscayne, of Miami, Fla., a draft for the sum of $2,013.76, 
drawn upon the defendant, the Chase National Bank of New York 
City, payable to the order of ‘‘Arthur Annette,’’ and forwarded it 
to Bunt. Upon its receipt on October 23d, Bunt indorsed thereon 
the name of ‘‘Arthur Annette’’ in a disguised handwriting, and un- 
derneath he indorsed his own name and received the proceeds of 
the draft through the Closter National Bank of New Jersey. The 
Closter Bank thereafter indorsed and forwarded the draft to the 
Federal Reserve Bank of New York, which collected it from the de- 
fendant, charging the amount thus paid to its customer, the Bank 
of Bay Biscayne, and in due course sending the latter a statement and 
the draft as evidence of payment. Instead of turning over either the 
draft or his own check to plaintiff, Bunt appropriated the money to 
his own uses, and evaded the plaintiff, who made a number of in- 
effectual attempts to see him during the latter part of 1919. Before 
the end of 1919 plaintiff learned that Bunt had received the draft 
in October. On Christmas day of 1919 plaintiff authorized his 
brother-in-law, a Mr. Ballenger, to take up the matter with Bunt. 
On December 26th Ballenger wrote to Bunt and requested him to 
make a remittance to the plaintiff ‘‘at once,’’ to which Bunt replied: 








674 THE BANKING LAW JOURNAL 


‘Owing to entanglements, I cannot close this matter until Jan- 
uary 6th, when I will be glad to do so.’’ 


Mr. Ballenger replied on December 30th, that he could see no 
reason why there should be a further delay of even a week, but 
stated: 

‘*Nevertheless, it will probably take until the date you mention 
for me to complete certain investigations that I have instituted, and 
I will venture to say that it will be satisfactory to Mr. Annett if, on 
vr before January 6th, you have paid to him the whole of the amount 
you received for ‘him, with interest at 6 per cent. from the date you 
received it to the date of your payment.”’ 


It also appears that Bunt failed to keep his promise to pay on 
January 6th. About a week thereafter Ballenger wrote for particu- 
lars to Fossey, who replied by letter dated January 17, 1920. On 
January 27th Ballenger telegraphed to Fossey, inquiring as to the 
name of the bank on which the draft was drawn. Fossey replied by 
letter under date of January 27th, as follows: 


‘Your wire received as follows: ‘Draft indorsement forged. On 
whom was it drawn?’ At the first opportunity I went to the Bank 
of Bay Biscayne and have had them look up the draft which was 
returned to them, and I am inclosing on a separate sheet a copy of 
all the indorsements and all the particulars regarding it.’’ 


The letter and accompanying memorandum, giving details of the 
draft, including its date, the names of the drawer, drawee, and 
payee, and all indorsements were presumably received on or about 
February 1, 1920. About 10 days after receiving Fossey’s letter and 
particulars, Ballenger wrote to Bunt under date of February 10th, 
as follows: 


‘In his [plaintiff's] name I hereby demand the payment by you 
to Arthur Annett of the amount of $2,057.37. This is $2,013.75, the 
amount of the draft to his order cashed by you in the Closter Na- 
tional Bank on October 24, 1919, together with interest at 5 per cent. 
from that date. It will be to your interest to have a certified check 
for the amount named in his hands or in mine before 4 o’clock on 
Friday, February 13th.’’ 


Bunt wrote under date of February 13th that he had been sick 
and had been endeavoring to realize upon his assets. Plaintiff did 
nothing thereafter until March 30th, when, accompanied by his at- 
torney, a Mr. Mead, he ealled at the Chase National Bank and haa 
an interview about the matter with its chief clerk, a Mr. Moorhead, 
who told them that the defendant had received the original draft 
from the Bank of Bay Biscayne, a day or two before, and thereupon 











THE BANKING LAW JOURNAL 675 


showed it to them, and gave them a copy and subsequently a pho- 
tographie copy thereof. 

The evidence is that the first intimation that the Chase National 
Bank had as to any irregularity about the draft was a day or two 
before plaintiff called upon it, by reason of the communication re- 
ceived from the Bank of Bay Biscayne, inclosing the draft, with the 
statement that it was sent to defendant, so that the plaintiff might 
inspect it. 

It thus appears that the defendant was first made aware of the 
forgery, or of any irregularity, about two months after the plaintiff 
had learned that the draft was drawn upon the defendant, and 
about three months after he knew that Bunt had forged the draft. 
It does not appear when Bunt left this jurisdiction, if he ever left 
it; but it is evident that, at least up to February 13th, Bunt was 
within this jurisdiction. 

After both sides rested, the defendant moved for a direction of a 
verdict in favor of defendant, which was denied. The defendant 
presented numerous requests to charge the jury, some of which were 
charged; the others being modified or refused. The exceptions taken 
to the denial of the motion for a direction and to the refusal to 
charge certain requests present the serious questions raised upon this 
appeal. 

The most important of these is whether the long delay of the 
plaintiff in apprising the defendant of Bunt’s forgery is fatal to a 
recovery as matter of law, and whether the learned court did not 
err in refusing to charge the following requests submitted in behalf 
of the defendant: 


‘17. If Bunt indorsed the draft and collected the proceeds with- 
out authority, as soon as the plaintiff became acquainted with these 
facts, there rested a duty upon him promptly to repudiate these acts 
of his agent as being done without authority. and as soon as the 
plaintiff became informed that the defendant had paid the draft, a 
duty rested upon the plaintiff promptly to notify the defendant that 
his agent had acted without authority, and that plaintiff would hold 
defendant liable for the conversion of the draft. Failure on the 
part of the plaintiff promptly to repudiate and to give such notice 
to the defendant would be a ratification by the plaintiff of his 
agent's acts.”’ 


This request was refused, and defendant duly excepted. 

19. If the plaintiff was negligent in giving notice to the de- 
fendant, it is not necessary that it should be made to appear by evi- 
dence that the defendant was injured because injury is presumed 
from the delay.’’ 

The Court: ‘‘Yes. if he is found negligent, that would be true. 
IT so charge.’’ 

‘20. The right to seek and compel restitution from the person 
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committing the forgery is a valuable one, and if it appears that the 
defendant, by reason of the negligence of the plaintiff, was prevent- 
ed from promptly and effectively exercising that right, the plaintiti 
cannot recover.’’ 


To this request the court stated: 


‘*With reference to that request, gentlemen, I would charge it to 
the extent of saying that the right to seek and compel restitution in- 


volves the question as to whether or not the defendant was preju- 
diced; otherwise, charged.’’ 


The defendant thereupon duly excepted. Clearly this charge, as 
modified, was inconsistent with request 19, in which the court 
charged that ‘‘injury is presumed from the delay.”’ 

It thus appears that the defendant in various ways brought home 
te the court the point that there could be no recovery if plaintiff 
was negligent. In Leather Manufacturers’ Nat. Bank v. Morgan, 
117 U. 8. 114, 6 Sup. Ct. 657, 29 L. Ed. 811, the court said: 


‘If the depositor was guilty of negligence in not discovering and 
giving notice of the fraud of his clerk, then the bank was thereby 
prejudiced, because it was prevented from taking steps, by the arrest 
of the criminal, or by an attachment of his property, or other form 
of proceeding, to compel restitution. It is not necessary that it 
should be made to appear, by evidence, that benefit would certainly 
have accrued to the bank from an attempt to secure payment from 
the criminal. Whether the depositor is to be held as having ratified 
what his clerk did, or to have adopted the checks paid by the bank 
and charged to him, cannot be made, in this action, to depend upon 
a caleulation whether the criminal had at the time the forgeries were 
committed, or subsequently, property sufficient to meet the demands 
of the bank. . . . As the right to seek apd compel restoration and 
payment from the person committing the forgeries was, in itself, a 
valuable one, it is sufficient if it appears that the bank, by reason of 
the negligence of the depositor, was prevented from promptly, and 
it may be effectively, exercising it.’’ 


In United States v. National Exchange Bank (C. C.) 45 Fed. at 
page 167, the court said: 


> 


‘‘There is, I think, another reason why the plaintiff should not 
recover. The department waited over a month, from about March 
11th to April 17th, after having notice of the forgery, before return- 
ing the check to the bank, or giving any notice of its intention to 
hold the bank liable. This was, within all the cases, an unreasonable 
time to wait. The notice should have been given without unneces- 
sary delay after discovery of the fraud, to enable the bank to pursue 
any remedy it might have against the forger or indorsers. It is no 
doubt true that full knowledge of the forgery may not have been in 
possession of the government until the coming in of the special 
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agent’s report. But it was apprised of the frand before March 15th, 
and knew substantially all that was afterwards reported of it by 
the agent. It certainly knew enough of it to put it upon inquiry. It 
is urged in answer to this objection that the defendant also had no- 
tice of the fraud about the same time. But that was not enough. 
The government did not repay the money until July, and the bank 
could not assume, without the return of the check and demand of 
payment, that the government intended to pay, or to hold the bank 
responsible. 2 Pars. Notes & B. 598; Redington v. Woods, 45 Cal. 
406; 3 Amer. & Eng. Enc. Law, 224, and eases cited; Cooke v. U. S., 
91 U. 8S. 396; U. S. v. Bank, 6 Fed. 134; Gloucester Bank v. Salem 
Bank, 17 Mass. 33. Judgment for defendant.’’ 


In Connors v. Old Forge Discount & Deposit Bank, 245 Pa. 97, 
91 Atl. 210, a depositor delayed 43 days after the discovery of the 
forgery in notifying the bank, and in MeNeely Co. v. Bank of North 
America, 221 Pa. 588, 70 Atl. 891, 20 L. R. A. (N. S.) 79, there was 
a delay of three months. In both of these cases the court held that 
there could be no recovery as matter of law. 

The rule has frequently been announced that it is the duty of the 
party who seeks to hold a bank liable for paying a forged check or 
drait to advise the bank promptly after the discovery of the forgery. 
The reason for the rule obviously is that, unless the bank is thus 
promptly notified, it may be deprived of the opportunity to pursue 
the forger and recoup its loss. It follows that the bank is not obli- 
gated affirmatively to establish that it would have been benefited if 
it had been promptly apprised of the forgery. 

The undisputed facts before us in the instant case are that plain- 
tiff had absolute knowledge on or about February 1, 1919, that the 
draft had been drawn on the defendant, and that Bunt had forged 
the indorsement, and that for three weeks or more prior to February 
Ist he knew that Bunt had forged the indorsement, without knowing 
the name of the bank upon which the draft was drawn, and that, 
despite such knowledge, plaintiff dallied with the forger during Jan- 
uary and the whole of February, if not later, upon his promise to 
make good the loss, and that the defendant was kept in ignorance 
of the forgery until about the first day of April. 

Upon the state of facts here appearing it was not necessary for 
the court to submit to the jury the question of fact whether plain- 
tiff was guilty of negligence, since his negligence was firmly estab- 
lished as matter of law, by an unexplained delay of 60 days in mak- 
ing a demand upon the bank after knowledge that the defendant 
had paid the draft upon a forged indorsement. 

The complaint should have been dismissed. The judgment and 
order are reversed, with costs, and the complaint dismissed, with 
costs. All coneur. 
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RIGHT OF SHERIFF TO SEIZE CONTENTS OF 
SAFE DEPOSIT BOX 


Trainer v. Saunders, Supreme Court of Pennsylvania. 113 Atl. Rep. 
681. 


The renter of a safe deposit box cannot be compelled to open 
the box at the instance of a judgment creditor. He can be com- 
pelled, however, to disclose the contents of the box, and the 
sheriff, acting under proper authority, may open the box and 
take possession of the contents. 


Appeal from Court of Common Pleas, Philadelphia County; 
Charles B. MeMichael, Judge. 

Action by Edward Trainer against B. Bedell Saunders. From a 
judgment discharging a rule to require the defendant to open a safe 
deposit box and allow the sheriff to seize the contents under the out- 
standing levy of execution, plaintiff appeals. Affirmed. 

Henry A. Hoefter, of Philadelphia, for appellant. 


SADLER, J.—An execution was issued against defendant, and a 
levy was made by the sheriff upon the contents of a deposit box 
rented by him, and held in the vault of the Columbia Avenue Trust 
Company. It refused to permit the sheriff to open the safe, and the 
court was asked to make an order directing that this be done. An 
answer was filed to the rule granted, in which the right of the officer 
to take possession was denied. A petition was then presented, ask- 
ing that the defendant in the execution be compelled to open the 
safe, and allow the sheriff to seize the contents under the outstand- 
ing levy. From the discharge of this rule, the present appeal was 
taken. 

The contract with the trust company made it a bailee of the con- 
tents of the box. Reading Trust Co. v. Thompson, 254 Pa. 333, 98 
Atl. 953; Pittsburgh Safe Deposit Co. v. Pollock, 85 Pa. 391, 27 Am. 
Rep. 660; National Safe Deposit Co. v. Stead, 250 Ill. 584, 95 N. E. 
973, Ann. Cas. 1912B, 430. It was a custodian for hire, and had no 
other interest than the receipt of the rent charged, which, in accord- 
ance with its rules, was paid in advance. One of the keys was in 
the possession of the defendant, but this could be used only in con- 
nection with the master key held by the company. It was liable for 
due eare, and by its rules stipulated that no one but the renter. or 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 937-980. 
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his agent, should be allowed access, except in case of disability, 
death, or insolvency. 

The writ of fi. fa. permits the seizure and sale of personal prop- 
erty of a defendant ‘‘in any manner delivered or bailed.’’ Act June 
16, 1836 (P. L. 755, § 23; Pa. St. 1920, § 10371). In this respect the 
proceding is analogous to that begun by foreign attachment (Klett 
v. Craig, 1 Wkly. Notes Cas. 28), but differs from an attachment 
execution under Section 35 (Section 10423), which provides for the 
issuance of process against ‘‘a debt due to the defendant, or of a 
deposit . . . made by him, or of goods or chattels pawned, pledged, 
or demised.’’ This distinction makes inapplicable here the rule 
enunciated in Gregg v. Hilson, 8 Phila. 91, a decision frequently cited 
in this and other jurisdictions as authority for the proposition that 
the eontents of a safe deposit box cannot be seized on execution 
process. There is no legal reason why this may not be done on a 
writ of fi. fa., though the making of the levy becomes difficult. 

It is ordinarily the duty of the sheriff in executing his process 
either to take into his possession the article upon which he levies, or 
at least to have it in sight when he does so. Dixon v. White Sewing 
Machine Co., 128 Pa. 397, 18 Atl. 502, 5 L. R. A. 659, 15 Am. St. 
Rep. 683. 

“Tt is enough that, having the property within his view, and 
where he can control it, he does profess to levy and to assume con- 
trol of the property by virtue of the execution, and with the avowed 
purpose of holding the property to answer the exigencies of the 
writ.’’ 2 Freeman on Executions, 823. 

There are circumstances, however, under which the process will 
be sustained, though the property was not in view. Stuckert v. 
Keller, 105 Pa. 386. This has been held where the wrongful act of 
the defendant made it impossible (Trovillo v. Tilford, 6 Watts, 468, 
31 Am. Dee. 484), or where other legal excuse appeared (Keil v. Har- 
ris, 1 Pa. Co. Ct. R. 171, affirmed 4 Sadler 201, 6 Atl. 750). In the 
present case, the sheriff was prevented from doing more than he did 
by the refusal of the company to permit access to the box. The mere 
fact that the property contained in the receptacle seized cannot be 
examined does not withdraw it from the grasp of creditors, as has 
been held in other jurisdictions when the levy has been sustained on 
sealed packages, or boxes where the contents were unknown (Adams 
v. Seott, 104 Mass. 165; Loyless v. Hodges Bros., 44 Ga. 647: Peeler 
v. Stebbins, 26 Vt. 644), and upon safes which could not be opened 
(Smith v. Clark, 100 Iowa 605, 69 N. W. 1011: Elliott v. Bowman, 17 
Mo. App. 693; Dodson v. Wightman, 6 Kan. App. 835, 49 Pac. 790; 
Jones Lumber Co. v. Faris, 6 S. D. 112, 60 N. W. 403, 55 Am. St. 
Rep. 814). 
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Necessary information as to the contents might have been ob- 
tained by bill of discovery under the Act of 1836 (P. L. 755, §§ 9 to 
18; Pa. St. 1920, §§ 4588-4598, 10405-10415), or by supplementary 
proceedings under the Act of May 9, 1913 (P. L. 197; Pa. St. 
§§ 10416-10418), but the facts thus developed would not alone neces- 
sarily lead to the opening of the box. 

The sheriff, under his writ, was directed to make the levy. It 
was his duty to seize the personal property of the defendant. He 
could not break open the dwelling house of the debtor in order that 
his process might be executed, but he could forcibly enter property 
not of that character. Even in case of defendant’s home, ‘‘when the 
ofticer is once inside, he may break open inner doors or trunks in or- 
der to come at the goods’’ (2 Troubat & Haly’s Practice 1512) ; 
and he is justified in forcibly entering the house of another, after 
demand for admittance and refusal (2 Troubat & Haly’s Practice 
1512; 17 R. C. L. 178; 17 Cye. 1080). 

On like principle, the box held by the trust company can be 
opened, if refusal to permit such action on its part is made. It has 
no interest as bailee which is not fully protected, where the property 
is taken by legal process. Act June 13, 1874 (P. L. 285, § 2; Pa. 
St. 1920. § 1056). Rule 2 of the company, it will be observed, pro- 
vides for the opening by the legal representative of the renter in 
ease of insolvency. 

The exact proposition involved has not been the subject of dis- 
eussion in Pennsylvania, except to the extent indicated in Gregg v. 
Hilson, supra, and Klett v. Craig, supra; but the right to possession 
of the box, under such circumstances, is generally upheld in other 
states, the question usually arising on orders to compel the trust 
company to open. U.S. v. Graff, 67 Barb. (N. Y.) 304; Tillinghast 
v. Johnson, 34 R. I. 136, 82 Atl. 788, 41 L. R. A. (N. 8S.) 764, Ann. 
Cas. 1914A, 960; Trowbridge v. Spinning, 23 Wash. 48, 62 Pace. 125, 
54 L. R. A. 204, 83 Am. St. Rep. 806: Washington L. & T. Co. Susque- 
hanna Coal Co., 26 App. D. C. 149; ef. De Bearn v. De Bearn, 115 
Md. 668, 81 Atl. 223, 36 L. R. A. (N. S.) 421. The conclusions 
reached in these cases are well founded on reason, and to declare the 
same rule here violates no right of a defendant safeguarded either 
by statute or decision. Courts will not give sanction to a plan 
which will permit the obstruction of its legal process, and aid a 
debtor in withdrawing his assets from the reach of his creditors. 

The sheriff can execute his writ, and levy upon the personal prop- 
erty owned by the defendant, of the character made subject to seiz- 
ure under our statutes. If he is in doubt as to the title of the goods 
directed to be taken, he may refuse to act until indemnified against 
the consequences of a mistake. Spangler v. Com., 16 Serg. & R. 68, 
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16 Am. Dee. 548; Dornin v. MeCandless, 146 Pa. 344, 23 Atl. 245, 28 
Am. St. Rep. 798. Protection is likewise afforded him, if a claim of 
ownership be made by another, by the interpleader act. Act May 
26, 1897 (P. L. 95; Pa. St. 1920, §§ 10441-10456); Necker v. Sedg- 
wick, 36 Pa. Super. Ct. 593. When the levy is made, reasonable op- 
portunity should be given to the safe deposit company to assert 
any special rights which it may possess as bailee, but if there is a 
refusal to permit the opening of the box, without proper excuse, 
right may, under the law, be enforced. Doubtless the aid of the 
court can be secured, upon proper showing, if there is wrongful 
resistance to the execution of a valid writ. 

The present appeal, however, is based on the discharge of the 
rule to compel the defendant to open the safe. The court below 
was without power to so order, though by appropriate proceedings 
he could have been compelled to disclose the contents. Its action, 
here complained of, was proper, and the assignment of error based 
thereon is overruled. 

The judgment is aftirmed. 


NOTE PAYABLE AT HOLDER’S OPTION ON 
DEFAULT IN INTEREST NEGOTIABLE 


Arnett v. Clack, Supreme Court of Arizona. 198 Pac. Rep. 127. 


A promissory note is not rendered non-negotiable by the fol- 
lowing clause: ‘‘Interest to be paid semiannually, and if not so 
paid, the whole sum of both principal and interest to become 
immediately due and collectable at the option of the holder of 
this note.’’ The note in question being negotiable, it was held 
that it was not open to the defense of lack of consideration in 
the hands of a holder in due course. 


Appeal from Superior Court, Mohave County; E. Elmo Bollinger, 
Judge. 

Action by Lee Arnett against G. H. Clack. Judgment for de- 
fendant, and plaintiff appeals. Reversed and remanded. 

Ross H. Blakely, of Kingman, and Weldon J. Bailey, of Phoenix, 
for appellant. 

C. W. Herndon, of Kingman, for appellee. 





MeALISTER, J.—This suit was brought by Lee Arnett to collect 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 655. 
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three promissory notes, totaling $500, the first of which is in the 
following words and figures: 


‘Portland, Oregon, June 15, 1915. 
**$166.70. 

July 1, 1916, after date, for value received, I promise to pay 
to the order of Ruby & Bowers, at the Merchants National 
Bank of Portland, Oregon, one hundred and sixty-six 70/100 
dollars, in gold coin of the United States of America, with 
interest in like gold coin at the rate of 8 per cent. per annum 
from date until paid. Interest to be paid semiannually, and 


if not so paid, the whole sum of both principal and interest 
to become immediately due and collectable at the option of 
the holder of this note. And in case suit or action is in- 
stituted to collect this note or any portion thereof, I promise 
and agree to pay such additional sum, in like gold coin as 
the court may adjudge reasonable for attorney’s fees in said 
suit or action. Due ——. No. 1867. 


G. H. Clack.’’ 





The other two are identical, except as to the time of payment, 
the second being due July 1, 1917, and the third July 1, 1918. It is 
alleged that Ruby & Bowers, the payee, sold, assigned, transferred. 
and set over unto plaintiff, Lee Arnett, on July 5, 1915, the said 
notes for a valuable consideration, and that he ever since has been 
and now is their owner and holder in due course. 

The answer admits the signing of the notes, but denies that they 
were signed for value, and alleges that they were without any con- 
sideration whatsoever; the defendant having received nothing in 
exchange for them. Their assignment and transfer to the plaintiff 
for a valuable consideration is denied, as well as the fact that he is 
now, or has ever been, their owner and holder in due course. The 
case was submitted to a jury, and upon its verdict judgment was 
entered for the defendant. 

The question presented by the record is the correctness of the 
trial court’s holding, both in passing on the admissibility of certain 
testimony and in its instructions to the jury, that the notes are not 
negotiable because they contain the following provision: 


‘‘Interest to be paid semi-annually, and if not so paid, the whole 
sum of both principal and interest to become immediately due and 
collectible at the option of the holder of this note.”’ 


In giving his reason for the ruling, the learned trial judge stated: 
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“‘A negotiable promissory note, under the statute of Arizona, is 
an unconditional promise in writing to pay a certain person at a 
fixed and certain time, and, by the clause in the notes of these 
pleadings, that time is fixed at one time when the defendant fails 
to pay the interest, and then it adds to that and says ‘at the option 
of the holder.’ Well, now, how can this defendant know when the 
holder of that note is going to make up his mind to bring suit? He 
may think that he will bring suit this month, or next month, or next 
year. I have stated that this defendant could not possibly deter- 
mine and no one else determine, except the holder of that note.’’ 


Following this holding appellee was permitted to introduce evi- 
cence showing that he received no consideration for the notes in that 
they were given as his portion of the price of a stallion purchased 
by him and others for breeding purposes, and that a fair trial of 
the animal proved him entirely worthless for this purpose for which 
a written warranty was given appellee and his associates by appel- 
lant’s assignor at the time of the deal. The introduction of this 
evidence was objected to by appellant upon the theory that he was a 
bona fide purchaser for value before maturity without notice, and 
chat the notes were negotiable, and therefore not subject to the 
defense of a lack of consideration as against him. The admission of 
the evidence was proper, however, if the court was correct in hold- 
ing the notes non-negotiable; for it is a well-known principle of the 
law of promissory notes that any defense the maker of a non- 
negotiable instrument may have to an action brought by the payee 
will avail in an action by the assignee of the payee, or any subse- 
quent holder, and it makes no difference that the plaintiff is a bona 
fide purchaser for value before maturity. Wettlaufer v. Baxter, 137 
Ky. 362, 125 S. W. 741, 26 L. R. A. (N. S.) 804; Hegeler v. Com- 
stock, 1 S. D. 138, 45 N. W. 331, 8 L. R. A. 393; 2 R. C. L. 838, par. 
12; 8 C. J. 52, par. 54. 

We have been unable, notwithstanding the equities in favor of 
appellee in this particular case, however, to reach the conclusion 
that a note, otherwise negotiable, is rendered non-negotiable because 
of uncertainty as to time of payment, by a stipulation that the 
principal and interest may become due and collectable at the option 
of the holder upon default in the payment of interest. To make an 
instrument negotiable under the law of this state, it must, by the 
provisions of paragraph 4146, subsee. (3), Revised Statutes 1913, 
‘be payable on demand or at a fixed or determinable future time,”’ 
end paragraph 4149 defines what is meant by determinable future 
time as follows: 


‘‘An instrument is payable at a determinable future time within 
the meaning of this title which is expressed to be payable: (1) At 
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a fixed period after date or sight; or (2) on or before a fixed or 
determinable future time specified therein; or (3) on or at a fixed 
period after the occurrence of a specified event which is certain to 
happen, though the time of the happening be uncertain; (4) an in- 
strument payable upon a contingency is not negotiable, and the 
happening of the event does not eure the defect.”’ 


The notes in question are not payable upon a contingency, as 
contended by appellee, for the reason that the time of payment 
must surely come. The happening of the contingency here claimed— 
default in the payment of interest by the maker and exercise there- 
upon by the payee or holder of his option to declare the principal 
due—-only has the effect of hastening the time of payment, not de- 
{eating it; and under the authorities, if the contingent event is 
something that is certain to happen, as opposed to something that 
may or may not occur, it is not a contingency within the meaning 
of subdivision (4) of said paragraph 4149. 


‘‘What is meant by the provision in section + of the Negotiable 
Instruments Law that an instrument payable wpon a contingency is 
not negotiable and the happening of the event dees not eure the 
defect is that an instrument that stipulates no fixed or determinable 
future time at which it must be paid in any event, but is payable 
upon a contingency that may never happen, is not an unconditional 
promise to pay.’’ Bonart v. Rabito, 141 La. 970, 76 South. 166; 
Chicago Railway Equipment Co. v. Merchants’ Bank, 136 U. S. 268, 
10 Sup. Ct. 999, 34 L. Ed. 349. 

‘The true test of the negotiability of a note seems to be whether 
the undertaking of the promisor is to pay the amount at all events, 
at some time which must certainly come, and not out of a particular 
fund, or upon a contingent event.’’ Cota v. Buck, 7 Mete. (Mass.) 
588, 41 Am. Dee. 464. 


The date of payment is specified in each of the notes ‘‘at a fixed 
and determinable future time,’’ as required by subsection (2), above, 
and collection before that time cannot be made unless the maker 
defaults in the payment of interest, the payee or holder until then 
having no control over the time of payment, and— 


‘‘what is meant by the provision that to be a negotiable instrument 
a promissory note must be payable at a fixed or determinable future 
time is that some date must be either fixed or determinable at which 
the holder of the note may insist upon payment, unless then it shall 
have been already paid.’’ Bonart v. Rabito, above. 


A note of this kind is less subject to the charge of uncertainty 
than one maturing on or before a certain date, for then the time of 
payment depends entirely upon the volition of the maker and yet 
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by the statute itself such a note, if payable to order or bearer, is 
made negotiable; its holder must accept payment when tendered by 
the maker, though his right to enforce payment at maturity if it 
has not been paid is not dependent upon any contingency. As said 
by the court in Phelps v. Sargent et al., 69 Minn. 118, 71 N. W. 927: 


‘The test, as regards the time of payment, whether an instrument 
is a promissory note, is whether it provides a certain time when it 
must be paid at all events, and the right of the holder to enforce 
payment becomes absolute. Mattison v. Marks, 31 Mich. 421; Jor- 
dan v. Tate, 19 Ohio St. 586; Woollen v. Ulrich, 64 Ind. 120. Now, 
the note in question names a definite time when it must be paid. It 
contains no agreement that it shall not be paid on the due day, upon 
the happening of a specified contingency. The contingent optional 
clause in this note simply enables the holder, at his volition, to en- 
force payment sooner, if the maker defaults in the payment of in- 
terest, precisely as the maker of a note payable on or before a cer- 
tain date may, if he so wills, sooner tender payment. The instru- 
ment in question is a negotiable promissory note.”’ 


Most all of the authorities hold with the Minnesota court that a 
provision that the principal is to become due upon default in pay- 
ment of any installment of interest does not render a note non- 
negotiable. 1 Daniel, Neg. Inst. par. 48; Chicago Ry. Equipment Co. 
v. Merchants’ Bank, 136 U. S. 268, 10 Sup. Ct. 999, 34 L. Ed. 349; 
Cowing v. Cloud, 16 Colo. App. 326, 65 Pac. 417; Hunter v. Clarke, 
184 Ill. 158, 56 N. E. 297, 75 Am. St. Rep. 160, affirming 83 Ill. App. 
100; Clark v. Skeen, 61 Kan. 526, 60 Pac. 327, 49 L. R. A. 190, 78 
Am, St. Rep. 337; Stark v. Olsen, 44 Neb. 646, 63 N. W. 37; Mack- 
intosh v. Gibbs, 81 N. J. Law, 577, 80 Atl. 554, Ann. Cas. 1912D, 163; 
Hollinshead v. John Suart & Co. (Hollinshead v. Globe Invest. Co.) 
8 N. D. 35, 77 N. W. 89, 42 L. R. A. 659; Merrill v. Hurley, 6 S. D. 
592, 62 N. W. 958, 55 Am. St. Rep. 859; Cunningham v. MeDonald, 98 
Tex. 316, 83 S. W. 372; De Hass v. Roberts (C. C.) 59 Fed. 853, re- 
versed on other grounds in 70 Fed. 227, 17 C. C. A. 79, 28 U. S. 
App. 559, 30 L. R. A. 189; 3 R. C. L. 909, par. 97; 8 C. J. 139, par. 
240. A note payable by installments is by statute negotiable, al- 
though the whole is to become due upon the failure of the payment 
of an installment or of the nonpayment of interest. Paragraph 4147, 
Revised Statutes 1913, subd. (3). It is also held that the negotia- 
bility of a note is not destroyed by a provision which, in effect, 
makes it payable in whole or in part at a date earlier than that 
named at the option of the maker. Independent School Dist. v. 
Hall, 113 U. S. 135, 5 Sup. Ct. 371, 28 L. Ed. 954; National Salt Co. 
vy. Ingraham, 143 Fed. 805, 74 C. C. A. 479; Cowing v. Cloud, 16 
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Colo. App. 326, 65 Pac. 417; Lowell Trust Co. v. Pratt, 183 Mass. 
379, 67 N. E. 363. 

The Negotiable Instruments Law of this state, so far as it af- 
fects this case— 


*‘is only declaratory of a general rule of the law merchant that the 
negotiability of a note is not destroyed by a provision therein that 
it may become payable on the happening of a stipulated event over 
which the payee or holder has no control at an earlier date than the 
date first stated, on which, if not paid sooner, the note must be 
paid. On that principle it is settled beyond all controversy that a 
promissory note payable on a fixed date is not rendered nonnego- 
tiable by a stipulation therein that it shall become due if default 
be made in the payment of an installment of interest or in the pay- 
ment of another note of the same series.’’ Bonart v. Rabito, above. 


The cases decided, therefore, before the adoption of the Nego- 
tiable Instruments Law are in point on the questions involved in 
this case, and, while they are somewhat divided, yet the great weight 
of authority favors the view expressed herein. Moreover, we have 
not been able to find any case decided directly wpon the Negotiable 
Instruments Law, unaffected by other statutory provisions, which 
holds to the contrary, though there are some which have expressed 
the opposite view, but they were decided before the Negotiable In- 
struments Law was adopted by the states in which the decision was 
rendered, or upon statutes somewhat modifying it, or on stipulations 
in the note different from the one in question. 

Arizona, along with all the other states and territories of the 
Union, except two, Georgia and Texas, according to Brannan’s Ne- 
gotiable Instruments Law (3d Ed.) pp. xiv, xv, issued in 1919, has 
enacted the Negotiable Instruments Law as recommended by the 
National Conference of State Boards of Commissioners for Promot- 
ing Uniformity of Legislation in the United States. Most of the 
states have adopted it in the identical form in which it was recom- 
mended, though a few of them have made some modifications. This 
movement was prompted by the great need, apparent for a long 
while to those conversant with the situation, of making as nearly 
uniform as possible the law in the various states and territories of 
the Union on the subject of negotiable instruments in order that 
much of the uncertainty attending the use of commercial paper might 
be relieved, and to effectuate this purpose even substantially uni- 
formity in its construction, as well as uniformity in its enactment, is 
necessary. The construction, therefore, placed upon its provisions 
by the courts which have adopted it in its entirety, or that portion 
applicable to the case in hand, should be followed unless clearly 
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erroneous. Century Bank of City of New York v. Breitbart et al., 
59 Mise. Rep. 308, 151 N. Y. Supp. 590; Cherokee Nat. Bank v. 
Union Trust Co., 33 Okl. 342, 125 Pac. 464. 

The ruling of the court admitting evidence showing a lack of 
consideration for the notes upon the theory that they were non- 
negotiable was error. The judgment is therefore reversed, and the 
case remanded, with directions that any further action taken be had 
in line with the views herein expressed. 


RELEASE OF GUARANTOR OF NOTE 


Farmers’ State Bank of Waupaca v. Hansen, Supreme Court of 
Wisconsin. 182 N. W. Rep. 944. 


The defendant signed the following guaranty on the back of 
a note, payable to the plaintiff bank: ‘‘For value received I here- 
by guarantee the payment of the within note at maturity, or at 
any time thereafter, with interest at the rate of 6 per cent. per 
annum, until paid, waiving demand, notice of nonpayment and 
protest.’ The note was not paid at maturity. The bank, how- 
ever, gave no notice of this fact to the guarantor. There was 
an understanding between the maker and the cashier of the 
bank that the note would be allowed to stand until the maker 
could make a part payment and give a renewal note for the bal- 
ance, which new note the guarantor would probably be willing 
to guaranty. The maker informed the guarantor that the note 
had been paid, but this was not done with the knowledge of the 
bank. In an action by the bank against the guarantor it was 
held that these facts did not show fraud on the part of the bank, 
releasing the guarantor from liability. 


Appeal from Cireuit Court, Waupaca County; Byron B. Park, 
Judge. 

Action by the Farmers’ State Bank of Waupaca against A. M. 
Hansen. Judgment for defendant, and plaintiff appeals. Reversed, 
and remanded, with directions. 

This action was brought to enforce the liability of the defendant 
as guarantor of a note executed by one Nelson to the plaintiff bank 
under date of June 15, 1917, for $1,000, due July 15, 1917. The 
guaranty appears on the back of the note in the following words: 








NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 406. 
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‘For value received, I hereby guarantee the payment of the 
within note at maturity, or at any time thereafter, with interest at 
the rate of 6 per cent. per annum, until paid, waiving demand, no- 
tice of nonpayment and protest. 


**[Signed] A. M. Hansen.” 


The maker of the note defaulted in making payment. Although 
it was customary for the bank to send notice to guarantors about 
10 days after default, it failed to send such customary notice to the 
defendant, Hansen, until about December 10, 1917. When the note 
became due Nelson went to the bank and paid the interest. The 
matter of the payment of the principal was talked over. Nelson 
told the cashier that he could pay $600 on the note in a few days, 
and that he could get Hansen to sign a renewal note for the balance 
of $400. Nelson and the cashier concurred in the opinion that Han- 
sen might refuse to sign a renewal note for $1,000 and that it would 
be better to wait until Nelson could pay the $600 and then ask 
Hansen to sign a renewal note for $400. It seemed to have been 
realized by both Nelson and the cashier that if Hansen knew the 
note was not paid he might ‘‘get stirred up and investigate, and 
take some action.” About this time Nelson told Hansen that the 
note at the bank had been paid.. The matter ran along. Nelson 
failed to pay anything on the note, and left the state, after which 
the bank notified Hansen of the condition of affairs and brought this 
action to recover the amount of the note from Hansen. 

The action was tried before a jury, which returned the following 
special verdict: 


(1) That on or after the note in suit became due the cashier of 
the plaintiff bank had an understanding with Nelson that the fact of 
nonpayment by Nelson of the said note should not be disclosed to 
the defendant Hansen: and (2) that the defendant Hansen did not 
have any notification from the bank of the nonpayment of the note 
prior to December 10, 1917. 


Judgment was rendered in favor of the defendant upon such 
special verdict, and from the judgment so entered the plaintiff bank 
brings this appeal. 


John C. Hart, of Waupaca (William E. Fisher, of Stevens Point, 
of counsel), for appellant. 

Browne, Browne & Smith, of Waupaca (B. R. Goggins, of Wis- 
consin Rapids, of counsel), for respondent. 


OWEN. J. (after stating the facts as above). Section 1679—1, 
Stats., specifies the conditions, seven in number, under which a 
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person secondarily liable wpon a negotiable instrument may be dis- 
charged. It is conceded that the facts found by the jury do not 
fall within any of the conditions specified in that section. The ap- 
pellant contends that such conditions are exclusive, and that unless 
the facts found by the jury fall within some one of those specifica- 
tions they are not sufficient to operate as a discharge of the de- 
fendant. The trial court held ‘‘that any agreement by a payee 
with a maker primarily liable, after the note becomes due, or any 
other line of action on the part of the payee which amounts to a 
fraud on a guarantor, putting him in a materially less favorable 
position to save himself from loss, will release the guarantor,’’ and 
that the facts found by the jury fell within the principle so stated. 
We are inclined to agree with the trial court that action on the 
part of a creditor after a note becomes due which amounts to a 
fraud on the guarantor of the note, which misleads him as to the 
fact of the nonpayment thereof and lulls him into the security that 
the note has been paid, and by reason thereof the guarantor is' 
placed at a disadvantage, and loses an opportunity to recoup and 
protect himself, may operate to discharge the guarantor, and that 
section 1679—i does not specify all the instances or contingencies 
that may arise to release a guarantor. This conduct which will 
operate as a release of the guarantor, however, cannot arise from 
mere passivity on the part of the creditor, but it must consist of 
some affirmative act or connivance, or gross negligence amounting 
to a fraud on the guarantor, in order to work his discharge. Hub- 
bard v. Haley, 96 Wis. 578, 589, 71 N. W. 1036; Sentinel Co. v. 
Smith, 150 Wis. 231, 136 N. W. 602. 

The finding of the jury is that on or after the note in suit became 
due the cashier of the plaintiff bank had an understanding with 
Nelson that the fact of nonpayment by Nelson of the said note 
should not be disclosed to the defendant Hansen. The law does not 
impose upon the creditor any duty to notify the guarantor of the 
nonpayment of the note by the principal maker. Hubbard v. Haley, 
supra; International Text Book Co. v. Mabbott, 159 Wis. 423, 428, 
150 N. W. 429, 431. In the latter case it is said: 


‘‘In Hubbard v. Haley, 96 Wis. 578, 71 N. W. 1036, this court, in 
view of a conflict of authorities on the subject, adopted the rule that 
no notice of the default of an original promisor is required to be 
given a guarantor of absolute payment or performance to render 
him liable on the guaranty.’’ 


The guaranty in this case is one of absolute payment; hence it 
falls within the rule above quoted, and the bank was under no 
obligation to notify Hansen of Nelson’s default. 
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True, it was the custom of the bank to notify guarantors about 
10 days after nonpayment by the principal obligor of such default, 
but it is not claimed in this case that Hansen knew of such custom, 
or relied thereon, or that the contract of guaranty was entered into 
under such circumstances as to make that custom a part of the con- 
tract. On the contrary, notice of nonpayment is expressly waived 
in and by the terms of the guaranty itself. So, upon the face of the 
jury’s finding, we have a situation where the plaintiff bank is con- 
vieted of nonperformance of that which it was under no obligation 
to perform. It was under no legal obligation to notify Hansen of 
the fact of the nonpayment of the note. Certainly it would not dis- 
charge the guarantor by its failure to notify him of such nonpay- 
ment when no duty devolved upon it to give such notice. Nor can 
we perceive how an agreement with Nelson on the part of the bank 
to do that which it had a right to do or, stated in another way, to 
refrain from doing that which it was not required to do, constituted 
conduct on its part amounting to such fraud as would release Ham 
sen. It was under no obligation to notify Hansen of the nonpayment 
of the note, and Hansen cannot claim to be discharged from pay- 
ment thereof by reason of any mere passive failure on the part of 
the bank to so notify him, no matter what the reasons were prompt- 
ing the bank to that course of action. 

But it is argued here that the finding of the jury should be con- 
strued as an agreement between the bank and Nelson to actively 
suppress the fact from Hansen that the note had not been paid. This 
is argued because, after a conversation between Nelson and the 
cashier of the bank, which will hereinafter be referred to, Nelson 
told Hansen that the note was paid. While conceding that if the 
cashier and Nelson agreed that the fact of nonpayment should be 
misrepresented to Hansen, and that he should thereby be lulled into 
security in the belief that the note had been paid, and that Nelson 
as the result of such agreement, and pursuant to an understanding 
with or acquiescence on the part of the bank, falsified that fact to 
Hansen, and Hansen had thereby lost an opportunity to recoup him- 
self, such conduct would amount to a fraud which would release the 
guarantor, we are of the opinion that the evidence fails to support 
any such finding. 

Nelson’s deposition, taken in behalf of the defendant, was read 
at the trial, and with reference to the subject under consideration 
he said: 


‘*When that note became due in July, 1917, the bank sent me 
notice, and I went in and saw them and paid the interest. I talked 
with Mr. Skinner about the note; that I thought I would be able 
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to do something on it in a short time. Mr. Skinner said to let note 
run for a little while. At that time I gave him a new note for 
$1,000. 1 said, ‘I will sell a couple of cars and figure on raising 
about $600 within the next month.’ I told Skinner that I would 
want to pay this on that note before I asked Mr. Hansen to sign 
another note, because I knew that Mr. Hansen would not sign an- 
other note for $1,000, but might sign one for less. Mr. Skinner said 
no doubt that would be the best way; if I went and paid what I 
could, Hansen would no doubt help me a little more. I told Mr. 
Hansen I had been at the bank and I had seen Mr. Skinner about 
the note, and that it was fixed up satisfactorily, and would come 
out all right. After that I did not say anything to Mr. Hansen about 
that note. Mr. Skinner and I talked over what Hansen might do if 
he was asked to sign a new note for $1,000; if Hansen was asked 
tc sign a new note for $1,000, he might investigate, and we finally 
agreed that it would be better to wait. We thought he might want 
the matter settled at onee. Both Mr. Skinner and I were afraid he 
might take some action against me.’’ 


This is the testimony upon which a conspiracy or fraudulent pur- 
pose on the part of the bank must be sustained. This fails to estab- 
lish the fact that Skinner, the cashier of the bank, agreed to ac- 
tively suppress the facts from Hansen, or an agreement that Nelson 
should do so. It is true that Nelson did tell Hansen that the note 
had been paid, but the evidence completely fails to connect the bank 
with such misrepresentation. Nelson’s evidence, above quoted, 
clearly indicates that he talked the matter over with the cashier, 
and it was the judgment of both that it might be better to let the 
$1,000 note stand until Nelson could make a $600 payment, when 
Hansen would probably willingly sign a renewal note of $400 for 
the balance. There was no extension of the time of payment, there 
was no misrepresentation of the fact of nonpayment on the part of 
the bank, there is no evidene that the bank suggested that Nelson 
should misrepresent the fact; nothing, except an understanding be- 
tween Nelson and the cashier that the $1,000 note should be per- 
mitted to stand until he could make a part payment, at which time 
Hansen would probably consent to become a guarantor upon a note 
for the balance of $400. This, in our opinion, fails to establish such 
fraud on the part of the bank as to release the guarantor. In fact, 
it does not establish any fraud on the part of the bank. The bank, 
in dealing with the note, merely pursued a course of conduct which 
it was entirely lawful for it to pursue. The only thing the bank 
did was to fail to notify Hansen that the note remained unpaid. 
The law cast upon the guarantor the duty of ascertaining whether 
or not the note had been paid. He failed to make any inquiry at 
the bank. He seemingly accepted Nelson’s word that it had been 
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paid. While Nelson falsified in this particular, the evidence fails 
to connect the bank therewith and, as a consequence, the bank 
F cannot be held responsible for Nelson’s falsification or fraudulent 
conduct. 

The evidence fails to establish any conduct on the part of the 
bank which amounts to a release of the guarantor, and judgment 
should have been rendered in its favor. 

Judgment reversed, and cause remanded, with directions to enter 
judgment in favor of the plaintiff for the amount due on the note. 











BANK BECOMES OWNER OF DRAFT ON GIVING 
UNQUALIFIED CREDIT 


Farmers’ State Bank of Kenefick v. A. F. Hardie & Co., Court of 
Civil Appeals of Texas. 230 S. W. Rep. 524. 






A party in Oklahoma bought oats from various persons, pay- 
ing for them with checks on the X bank. He shipped a car of 
the oats to a party in Texas, drawing a draft on the consignee, 
which he delivered to the bank, with the bill of lading attached. 
The bank gave him unqualified credit for the draft and forwarded 
it for collection. The consignee paid the draft, but immediately 
attached the proceeds, in the hands of the collecting bank, in an 
action against the consignor, based on the ground that the ship- 
ment was 113 bushels short. The X bank intervened. It was 
held that, upon giving unqualified credit for the draft, the X 
bank became the owner of the draft, that it was not liable for 
the consignor’s failure to fulfill his contract and that it was en- 
titled to the proceeds of the draft. 

























Appeal from Dallas County Court; T. A. Works, Judge. 
Action by A. F. Hardie & Co. against C. L. Bell, in which the 
Farmers’ State Bank of Kenefick intervened. From an adverse judg- 
ment, the intervener appeals. Reversed and rendered. 
J. W. Gormley and Thomas, Milam & Touchstone, all of Dallas, 
for appellant. 
Read, Lowrance & Bates, of Dallas, for appellees. 





BOYCE, J.—C. L. Bell, a resident of Oklahoma, bought a large 
quantity of oats from numerous persons in the vicinity of Kenefick, 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 136. 
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Okl., and paid for them by checks on the Farmers’ State Bank of 
Kenetick, Okl., attaching to his checks on the bank tickets showing 
the weights of the various purchases. He sold a car of the oats to 
A. F. Hardie & Co., and shipped them on shipper’s order bill of 
lading attached to draft on said purchasers. This draft was de- 
livered by Bell to the Kenefick bank, which gave him unqualified 
credit therefor. The bank forwarded the draft through the ordinary 
channels, and it finally came into possession of the American Ex- 
change Bank of Dallas. The Dallas bank presented the draft and 
bill of lading to Hardie & Co., and it was paid. But the said Hardie 
& Co. immediately filed this suit against Bell, alleging that there was 
a shortage of 113 bushels of oats in said car, of the value of $87.06, 
and that the said Bell was indebted to the plaintiffs on other items 
of indebtedness specifically stated, in the sum of $27.98; wherefore 
said plaintiffs prayed for judgment against said Bell for the sum of 
$115.04. Hardie & Co. procured an attachment of $115.04 of the 
said funds in the hands of the Dallas bank. The Kenefick bank in- 
tervened in said suit and claimed ownership of said funds. The 
trial resulted in a judgement for A. F. Hardie & Co. against the said 
Bell, for the sum of $115.04, with foreclosure of attachment lien on 
the funds in possession of the Dallas bank and against the claim of 
the intervener. This appeal is by the intervener from this judgment. 

We think the evidence shows that the funds collected on the 
draft belonged to the Kenefick bank. When the bank gave Bell 
unqualified eredit for the draft, it became the owner thereof and 
any funds collected thereon. Howe Grain & Mercantile Co. v. 
Crouch Grain Co., 211 S. W. 946; West Texas National Bank v. 
Wichita Mill & Elevator Co., 194 S. W. 835; Kadane Co. v. Bank, 
219 S. W. 506; Blaisdell v. Bank, 96 Tex. 626, 75 S. W. 292, 62 L. 
R. A. 968, 97 Am. St. Rep. 944. The Kenefick bank was not liable 
for any failure of the shipment to fulfill the terms of the contract 
between Bell and the purchaser. Blaisdell v. Bank, 96 Tex. 626, 75 
S. W. 292, 62 L. R: A. 968, 97 Am. St. Rep. 944; U. S. Comp. St. art. 
8604. The case of Landa vy. Lattin, 19 Tex. Civ. App. 246, 46 S. W. 
48, held to the contrary, but this case was overruled by the Supreme 
Court in Blaisdell v. Bank, supra. Other cases cited by appellee, 
such as Smith v. Houston Nat. Exchange Bank, 202 S. W. 181, and 
Commercial Bank v. First State Bank, 153 S. W. 1175, are dis- 
tinguishable. 

The manager of the Kenefick bank testified that the bank ‘‘paid 
for the oats and would not have allowed Bell to ship them out with- 
out the proceeds of the draft being deposited in the bank.’’ Ap- 
pellees say that this testimony will support a finding that the bank 
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was really the principal, acting through and in the name of Bell, as 
its agent, in the purchase and sale of the oats. We do not think 
this conclusion would be justified from the evidence. It is apparent 
that the possession of the scale tickets was regarded as constituting 
a2 lien on the oats to secure payment by Bell of the amounts the 
bank had advanced in their purchase. 

It is also claimed that the judgment of the trial court can be 
supported because it is shown that at the time of the attachment 
the said Bell had funds in excess of $115 on deposit with the Kene- 
fick bank. If, as a matter of fact, the funds in the Dallas bank 
belonged to the Kenefick bank, it would have no right to pay a 
claim against Bell and charge Bell’s account with the amount so 
paid. So that the amount of Bell’s deposit with the bank at the 
time is immaterial. 

We think the judgment should have been for the intervener, and 
judgment will be here rendered for it. As Bell made no personal 
appearance, and no personal judgment could be rendered against 
him, and there is nothing against which Hardie & Co. can proceed, 
the judgment will be that the said Hardie & Co. take nothing by 
this suit, and that it be dismissed as to said defendant. 





MANAGEMENT OF DECEDENTS’ ESTATES 


Banks and Trust Companies as Executor, Adminis- 
trator and Trustee Under Will 


By John Edson Brady 


§24. Foreign and Ancillary Administration. 
§ 25. Inventory and Appraisement. 


§24. Foreign and Ancillary Administration—An executor or 
administrator is ordinarily appointed, in the first instance, in the 
state or country, in which the decedent was domiciled at the time of 
his death. The issuance of letters testamentary or of administration 
confers upon the executor or administrator appointed no authority 
to act outside of the state or country issuing the letters. He has 
authority to act in a foreign state or country only in so far as he 
is empowered by the laws of such foreign state or country. 

By the same token the right of granting administration is not 
confined to the state or country in which the decedent last dwelt. 
It is often necessary for administration to be taken out elsewhere. 
This happens where a decedent leaves property located in two or 
more jurisdictions. Where letters are granted in different states or 
countries, the administration granted in the jurisdiction of the de- 
cedent's last domicile is termed the principal or domiciliary adminis- 
tration and an administration granted in any other state or country 
is ealled ‘‘ancillary’’. The term ‘‘ancillary’’ serves only to distin- 
guish one administration’ from the other and the ancillary adminis- 
tration is not dependent upon the domiciliary, but each is distinct 
and separate and may properly be considered as a principal one 
with reference to the limits of its exclusive authority; the an- 
cillary administrator becomes invested with the same powers and is 
subject to the same liability with respect to the assets within the 
jurisdiction of his appointment as other administrators, although 
the ancillary administrator is in a sense subordinate to that of the 
domicile. 24 C. J. 1111. 

To authorize a grant of ancillary administration it must appear 
that there is property in the jurisdiction where the grant is applied 
for, which at the time of the application is unadministered, and 
also that it is of such a character that it may be denominated local 
assets, or such as has its situs for purposes of administration in that 
jurisdiction. 


While ancillary administration is not generally granted until 
695 
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after a representative has been appointed in the state in which the 
decedent had his domicile, jurisdiction to grant ancillary letters is 
in no way dependent upon a prior domiciliary grant. 

Ancillary letters are ordinarily granted to the domiciliary repre- 
sentative, if he applies therefor, but in the absence of express statu- 
tory requirement, the court may in its discretion appoint some other 
person, and in some states the appointment of the domiciliary rep- 
resentative is precluded by statutes requiring that the person to 
whom letters are issued shall be a resident of the state. 

Arizona, Illinois and Missouri may be mentioned among the 
states which refuse to grant letters testamentary or of administra- 
tion to a non-resident. The Missouri statute provides as follows: 
“Letters testamentary and of administration shall in no case be 
granted to a non-resident of this state; and when an executor or 
administrator shall become non-resident, the court shall, upon proof 
thereof, after due notice to such executor or administrator revoke 
his ljetters.’’ Rey. Stat. § 9. 

Under the laws of Missouri, if there is no one in the state quali- 
fied to take the appointment such person will be appointed as the 
court “shall believe will. best manage and preserve the estate.’’ 

Under the statutes of lowa (Code, § 3306), if administration has 
been granted in accordance with the laws of another state or coun- 
try, where the decedent resided at the time of his death, the person 
so appointed to administer the property of the decedent may be ap- 
pointed in lowa unless another has been previously appointed. The 
original letters, or an attested copy, must be filed and a bond with 
sureties residing in Iowa must be given ‘‘in such an amount as the 
eourt shall preseribe, conditioned for the payment of all claims al- 
lowed to residents of the state, and for the payment of all legacies 
and distributive shares coming to such residents, so far as the assets 
thereof shall extend, before such appointment can be made.’’ 

The rule limiting the authority of an executor or administrator to 
the state in which he is appointed is applied in First National Bank 
v. Dowdy, Mo., 161 S. W. Rep. 859. 

It there appeared that one Dowdy, a resident of Missouri, was 
indebted to the First National Bank of Corning, Ark., on a note for 
$1,200. An action on the note was commenced against Dowdy, but 
before judgment the defendant died. Under an Arkansas statute 
@ special administrator was appointed to continue the suit as de- 
fendant. The bank obtained a judgment and a copy of it was filed 
in the probate court in Missouri, which had appointed an adminis- 
trator of Dowdy’s estate. It was held that this did not authorize 
the allowance of the claim. ‘‘When an administrator,’’ said the 
court, “‘is appointed by the courts of one state, the courts of that 
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state reserve to themselves full and conclusive jurisdiction over the 
assets of the estate within the limits of the state. An administrator’s 
power as such does not extend beyond the boundaries of the state in 
which his letters of administration are granted.’’ 

In the case of Warrior Coal Company v. National Bank .of 
Augusta, Ala., 53 So. Rep. 998, it was said: ‘‘Letters testamentary 
or of administration, granted by a foreign state or country, having 
no extra territorial operation, do not, as a matter of right, confer 
title to, or authority over, personal assets found without the juris- 
diction from which the grant is derived.’’ 

The general rule as to the right of a corporation to act as ex- 
ecutor or administrator in a state other than the one in which it is 
organized, is stated in the following language in 14 A Corpus Juris, 
§ 4036: ‘‘Where a foreign corporation, by virtue of comity, has 
the right to aequire, hold, convey or encumber real or personal prop- 
erty situated in a state other than that of its creation, it may if 
authorized by its charter or governing statute, in the absence of pro- 
hibition or limitation imposed by the laws of the domestic state, 
exercise such rights in the capacity of trustee, executor or admin- 
istrator. However, although authorized to do so by its charter or 
governing statutes, a foreign corporation cannot exercise such rights 
in the capacities named contrary to the express enactments of the 
demestie state, or where it is prohibited from doing so by the other- 
wise manifested public policy of such state.’ 

As suggested in the paragraph above quoted, the right of a 
banking or other corporation to act in a fiduciary capacity outside 
of the state, from which it obtained its charter, is subject to the 
statutory provisions of the state, in which it assumes to act. The 
Connectient law in this regard is construed in Equitable Trust Com- 
pany v. Plume, Conn., 103 Atl. Rep. 940. <A statute, in foree in 
Connecticut, provided that a corporation organized under the laws 
of another state, authorized by its charter to act as exeeutor and 
named as executor in the will of a resident of Connecticut, might 
qualify as such executor, but should not act until it had appointed in 
writing the secretary of state its attorney, upon whom process, in 
actions against the foreign corporation could be served. 

Under this provision it was held that a trust company, organized 
under the laws of a state other than Connecticut, could not be ap- 
pointed administrator of any estate in Connecticut nor ancillary 
executor of the will of a person not a resident of Connecticut. The 
only case in which a foreign trust company could act in Connecticut 
under this statute, is a case where it is named as executor of the 
will of a resident of the state. The court said: ‘‘It may be that 
there is greater reason in permitting a foreign trust company to act 
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as ancillary executor in this state than to act as executor of the 
will of a resident. That is a legislative consideration with which 
we have no concern. Before the foreign trust company can act as 
the executor of a resident of Connecticut, the legislature deemed it 
important that it be required to appoint the secretary of state as its 
attorney. If this plaintiff (the foreign trust company) were per- 
mitted to act, there would be no similar safeguard.”’ 

In the case of Grunow v. Simonitseh, 21 N. D. 277, 130 N. W. 
Rep. 835, the Supreme Court of North Dakota held that, under the 
provisions of the probate code of that state, the Northwestern Trust 
Company, a Minnesota corporation, though duly authorized to trans- 
act business in North Dakota, was not competent to be appointed 
administrator in the Minnesota courts. 

One of the practical reasons why a state refuses to allow a for- 
eign exeeutor or administrator to exercise the full powers of his 
office within its borders, except on compliance with specified statu- 
tory requirements, is to protect its residents who are creditors of 
the estate. 


The idea is expressed in a Missouri statute, which provides that 
the estate of a foreign decedent ‘“‘shall not be transmitted to the 
foreign executor or administrator until his creditors, who are citi- 
zens of this state, shall have received their just proportions that 


would be due them if the whole of the estate of the deceased, wher- 
ever found, were divided among all the said creditors in proportion 
to their respective debts, without preferring one species of debt to 
another.’’ Rev. Stat. § 256. 

“~~ In a New York decision, Bostwick v. Carr, 151 N. Y. Supp. 74, 
it was said: ‘‘In the administration of domestic estates the prin- 
ciple of equality of distribution prevails as to all creditors within 
the same class. It is equally the general policy of the state to 
transmit to foreign jurisdictions property here that is under admin- 
istration there, save that, in the administration of insolvent estates, 
such of the property here may be distributed to domestic creditors, 
as will give them their pro rata share of all the distributable assets. 
No attempt in terms has been made by the legislature to disturb 
this fundamental and historic policy.’’ 

In a Maine decision the court said: ‘‘It is a well-settled principle 
of the common law that the power and authority of an administrator 
or executor over the estate of the deceased is confined to the 
sovereignty by virtue of whose laws he is appointed. In recognition 
of this principle provision is made by our statutes for the granting 
of ancillary administration on the estate of non-residents who died 
Jeaving an estate to be administered in this state, or whose estate is 
afterwards found therein. 
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‘*‘One reason at ieast upon which this rule is founded, is to pre- 
vent the effects or credits of the deceased found in any state, which 
may be needed to satisfy debts due to the citizens of that state, from 
being withdrawn from its jurisdiction. That no such necessity in 
fact exists can never be known with certainty in any given case, 
unless administration is granted, and an opportunity thereby af- 
forded to creditors to present their claims. Mansfield v. McFarland 
(Pa.) 51 Atl. Rep. 763. It is said in Stearns v. Burnham, 5 Me. 261, 
17 Am. Dee. 228, that the principles of justice and policy, upon 
which similar statutes to those cited above were founded, ‘would 
seem to lead our courts of law to that course of proceedings which 
would harmonize with those principles and have a manifest tendency 
to produce the more beneficial results.’ In that case it was ac- 
cordingly held that an executor appointed under the law of another 
state cannot indorse a promissory note payable to his testator by a 
citizen of this state so as to give the indorsee a right of action here 
in his own name.’’ Brown v. Smith, Me., 64 Atl. Rep. 915. 

In many of the states there are statutes permitting foreign ex- 
ecutors and administrators to sue or be sued in such states, provid- 
ing certain conditions are complied with. The conditions generally 
include the filing of a bond to cover costs that may be awarded, the 
same as is required of other non-resident litigants. 

The South Dakota statute on this point reads: ‘‘An executor or 
administrator duly appointed in any other state or country may 
commence, prosecute or defend actions in any court in this state in 
his capacity of executor or administrator, in like manner and under 
the same restrictions as are applicable to non-residents.’’ Rev. Code, 
§ 3312. 

Under the laws of Illinois an executor or administrator, ap- 
pointed under the laws of another state, may bring suit in Illinois 
to enforce claims of the estate, or to sell lands for the purpose of 
paying debts in the same manner as if letters testamentary or of 
administration had been granted in Illinois, provided the executor 
or administrator produces an authenticated copy of his letters and 
gives a bond for costs the same as is required of any other non- 
resident bringing suit in Illinois. This provision does not apply 
where letters have been granted in Illinois and if letters are 
granted in Lllinois, after an action has been started by a foreign 
executor or administrator and before final judgment, the person 
appointed in Illinois must be substituted as party to the suit in 
place of the foreign fiduciary. Rev. Stat. Chap. 3, §§ 42, 43. 

It is the duty of an ancillary representative to collect all the 
assets of the estate within the jurisdiction of his appointment and 
his right to do so is superior to that of the domiciliary representa- 
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tive, even though the domiciliary representative is authorized to sue 
in the state in which the ancillary letters are issued. 

It has been held that a voluntary payment to a domiciliary rep- 
resentative will not bar a suit brought by the ancillary represen- 
tative to recover the same debt, unless the payment was made prior 
to the appointment of the ancillary representative. In the case of 
Walker v. Welker, 55 Ill. App. 118, it appeared that a resident of 
New York died, leaving a will, and letters testamentary were issued 
to the executor in New York. A creditor of the decedent, residing 
in Illinois, petitioned for ancillary letters of administration, setting 
forth that the decedent owned a certain promissory note secured by 
a mortgage ‘on land in Illinois. An action against the maker of the 
note, to foreclose the mortgage, was started and the maker subse- 
quently paid the note to the attorneys of the exeeutor in New 
York. It was held that this was no defense to the action by the 
Illinois administrator. ‘‘Assuming,’’ said the court, ‘‘that the pay- 
ment of the note could have been legally made to the executor ap- 
pointed in New York, before the administration was commenced 
here, as to which we need express no opinion, yet it was no defense 
to do so in this case, after the service of summons on the bill filed 
by the local administrator.’’ 

A loss may be sustained ‘through payment made to an adminis- 


trator appointed in the state in which the decedent was domiciled 
by a debtor located in another state, even though no ancillary ad- 
ministrator has been appointed in the latter state, where it appears 
that the domiciliary administrator is not qualified to receive pay- 
ment. 


This is illustrated in the case of City Savings Bank & Trust 
Company v. Branchieri, Miss., 72 8S. E. Rep. 195. It here appeared 
that one Branchieri, who had formerly resided in Mississippi, moved 
tc Lexington, Kentucky, which was his place of residence at the 
time of his death. The decedent had a deposit of $1000 in the City 
Savings Bank & Trust Company of Vicksburg, Mississippi. The 
Lexington Bank & Trust Company of Lexington, Ky., was ap- 
pointed administrator of his estate and the Vicksburg bank paid the 
deposit to this administrator. About two weeks after this payment, 
the decedent’s son was appointed ancillary administrator in Mis- 
sissippi and made a demand upon the bank for the deposit. Upon 
learning that the deposit had already been paid to the Kentucky 
administrator, the Mississippi administrator brought suit against the 
bank and it was held that he was entitled to recover the amount of 
the deposit with interest. 

The reasen was that the Kentueky administrator had not com- 
plied with the statutes of Mississippi, authorizing it to collect money 
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due the decedent from debtors in Mississippi. The statute in ques- 
tion, § 2099 of the Mississippi Code, reads as follows: ‘‘Executors 
and administrators who have qualified in other states or countries, 
may sue in the courts of this state, or may receive without suit and 
give a valid acquittance for any property of, or debts due to, their 
testators or intestates, after filing in the office of the clerk of the 
chancery court of the county where there may be some person in- 
debted to the decedent or having some of his effects in possession, 
a certified copy of the record of the appointment and qualification 
of the executor or administrator according to the law of the state 
or country where he qualified, and a certificate of the officers before 
whom he is liable to account as such that he is there liable to ac- 
eount for the thing sued for or received.’’ 

The Lexington Bank & Trust Company, administrator under the 
laws of Kentucky, had failed to comply with the requirements of 
this statute. For this reason it was held that the payment was void 
and did not relieve the Vicksburg Bank from the necessity of pay- 
ing over again to the Mississippi administrator. The court said: 
‘“The statute is plain, and means that a foreign administrator has 
no standing or authority to sue in the courts of this state or receive 
any money or property or debts for intestates until ‘after filing in 
the office of the clerk of the chancery court of the county where 
there may be some person indebted to the deceased, or having some 
oi his effects in possession, a certified copy of the record of the 
appointment and qualification of the administrator according to the 
law of the state where he qualified.’ The statute was not complied 
with here, but was ignored by the foreign administrator. Conse- 
quently the local administrator, the appellee here, had lawful au- 
thority to collect from the appellant bank (the Vieksburg Bank) 
the amount of money due to the deceased Peter Branchieri.”’ 

The difficulties attending ancillary administration are sometimes 
avoided by the execution of several wills, each one disposing of the 
assets in one country. The following is quoted from a New York 
decision: ‘*In these days of extended international intercourse and 
investments, it has become very common for a person dying seised 
or possessed of property in different countries to make separate 
wills, each having more or less exclusive reference to the testator’s 
property in a particular country. In that event, the courts of the 
eountry of the testator’s domicile have no jurisdiction to probate 
the foreign will unless such foreign will is dependent in some way 
on the domestic will. Nor has the foreign court jurisdiction to pro- 
bate the will of the testator’s domicile unless such will is related to 
or depends on the foreign will.’? In re Mayer, 145 N. Y. Supp. 665. 

It is usually held that the domiciliary representative may assign 
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and transfer shares of stock in foreign corporations belonging to the 
estate and that no grant of administration in the state, in which the 
eorporation is organized, is necessary. But, where ancillary admin- 
istration has been granted in the foreign state, in which the cor- 
poration is domiciled, it has been held that the domiciliary repre- 
sentative cannot transfer the shares even though the stock certifi- 
eates are in his possession. 

In the transfer of shares of stock in foreign corporations, be- 
longing to an estate, the inheritance tax laws of the states, in which 
the corporations are organized, play a part. For instance, the Penn- 
sylvania Railroad Company is organized under the laws of Pennsyl- 
vania. If a decedent, residing at the time of his death in New 
York, or in any other state than Pennsylvania, leaves shares in this 
corporation, such shares cannot be transferred until the inheritance 
tax, if any, due the Commonwealth of Pennsylvania, has been paid 
and waivers of transfer have been issued by the proper authorities. 
Stock in the New York Central R. R. Co. is more difficult of trans- 
fer. In order to transfer shares of that company’s stock, standing 
in the name of a decedent, consents must be obtained from five 
jurisdictions, namely, New York, Pennsylvania, Ohio, Illinois and 
Michigan. 


§25. Inventory and Appraisement.—The first duty of an ex- 
ecutor or administrator, upon receiving his credentials, so far as his 
obligations to the probate court are concerned, is to prepare and 
file an inventory of the assets of the estate, together with an ap- 
praisal of the value of such assets. The filing of such an inventory 
is customarily provided for by statute. 

The object of the inventory is to fix presumptively, though not 
conclusively, the items constituting the estate and their respective 
values and to furnish a reasonable basis upon which the accounting 
and liability of the executor or administrator shall proceed. 

The form and contents of the inventory are generally preseribed 
by statute. In general, while the inventory should not set forth the 
assets in needless detail, it should be sufficiently complete as to sep- 
arate large items of value and list by themselves such special classes 
of property as household goods, jewelry, wearing apparel, stock in 
trade, cash, notes, mortgages, stock certificates and other securities. 
It has been held that the inventory need not contain property held 
by the decedent in trust, property in which the decedent had only 
a life estate, a claim for damages for the death of the decedent. 

In many of the states, statutes provide that real estate must also 
be included in the inventory. This is because the power of sale, and 
other statutory powers which the executor or administrator has over 
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such estate, render it proper that it should be included in the in- 
ventory. At common law, the inventory did not include real estate, 
and the insertion of such property in «the inventory is wholly a 
matter of statute. The inventory should also include real or per- 
sonal estate which has been, to the knowledge of the executor or 
administrator, fraudulently conveyed by the deceased to evade his 
ereditors; but, if the executor or administrator does not know of the 
fraud, he cannot be held liable for not inserting in the inventory 
such estate. 

There has been some discussion whether the inventory should 
inelude property outside of the state or country where the executor 
or administrator is appointed. It is held in England that the in- 
ventory need not contain effects out of the country in which the 
executor or administrator is appointed. But in the United States 
it has been held that the inventory should properly include assets in 
another state, unless they are in a state where administration has 
already been granted, the plan being to have all the assets of the 
astate covered by some regular administration. 

The time within which an inventory must be filed is fixed by 
statute and varies in the different states. Three months after ap- 
pointment is the usual time allowed for the filing of an inventory, 
and it is generally permissible for the court to extend such time 
under proper circumstances. Three months is the period prescribed 
in Illinois, Massachusetts, Arizona, Montana, New York, and several 
other states. This is not the rule in all states. In Pennsylvania and 
Ohio, for instance, the inventory must be filed within 30 days after 
administration is granted and in Iowa only 15 days are allowed. 

If an executor or administrator fails to file an inventory within 
the time prescribed by law, the court, having jurisdiction of the pro- 
ceedings, has power to compel him to file it. As was said in a 
New York decision: ‘‘An executor is required within a reasonable 
time, after qualifying, with the aid of appraisers, to make a true 
and perfect inventory of all the goods, chattels and credits of his 
testator. This inventory shall be filed with the Surrogate within 
three months after the issue of letters. If this is not done he may 
’e compelled, on the application of a creditor, or person interested 
in the estate, to perform such duty; and in case of default he may 
xe committed to jail.’’ 

A testator cannot, by a provision in his will, exempt his ex- 
seutor from filing an inventory. A statute, requiring an inventory 
to be filed, is not enacted merely for the purpose of imposing a 
burden upon the executor. Its principal object is to protect the 
persons interested in the estate and to provide them with informa- 
tion concerning the assets of the estate. 
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In a recent Alabama decision, Parker v. Robertson, 28 So. Rep 
418, it appeared that a will, after naming the testator’s son and 
daughter as executors, provided, ‘‘I further direct that no inventory 
or appraisement shall be required of them of my estate.** It was 
held, notwithstanding this provision in the will, that it was proper 
for the court to direct the filing of an inventory, at the ‘mstance of 
a grandson of the testator, who was entitled to a share in the 
estate. 

The statutes of Iowa expressly provide that inventories ‘*must 
be filed im all cases, notwithstanding the provisions of any will or 
the action of any heirs or devisees waiving the filing thereof, and 
no administration shall be closed until the same has been filed.”’ 
Code, § 3310. 

While the filing of an inventory is generally directed in positive 
terms by state statutes, this formality is one which, in practice, is 
often omitted, unless some creditor or person interested in the es- 
tate applies to the court for an order directing that an inventory 
be filed. 

The New York statute, (§ 195 of the Civil Practice Act), pro- 
vides: ‘‘The executor or administrator, within three months after 
qualifying and after giving at least five days’ notice personally or 
by mail to the legatees or next of kin, residing in the county of the 
decedent and posting a notice in three public places in the town, or 
city, where he resided, specifying the time and place at which the 
appraisement will be made, must make a true and perfect inventory 
of all the personal property of the decedent.’’ 

And § 198 provides: ‘‘Duplicates of the inventory must be made 
and signed by the appraisers, one of which must be retained by the 
executor or administrator, and the other filed in the surrogate’s 
office within three months from the date of the letters.’’ Notwith- 
standing these mandatory provisions, the filing of an inventory is 
frequently ignored in New York and an executor or administrator 
may proceed without performing this duty, unless the court orders 
the inventory to be filed. 

Local statutes provide for the appointment by the court of a 
specified number of disinterested parties to act as appraisers. They 
are generally required to be sworn and they are allowed compensa- 
tion, paid by the estate, at a rate specified by statute, or left to the 
discretion of the court. 


(To be continued ) 
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This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and address 
is published unless otherwise requested. 


CAUTION 


in submitting a question it is essential that all the facts involved be clearly set forth. If 
the question relates to a check, bill of exchange, note, or other negotiable instrument, or 
te any paper or document, a copy should be sent, also copies of letters having reference 
te the trangaction out of which the question arises. 


POST-DATED NOTE VALID 
Illinois. 
Editor, Banking Law Journal: 

Dear Sir—Please state the legality and practicability of dating 
notes ahead when only for the convenience of the customer. Some- 
times the borrower will come in a few days before the note is due, 
and wishes to renew the loan. Instead of subtracting a few days 
from the interest and charging for the interest up to date, we charge 
for the full days of interest and date the new note a few days in 
advance. Should the borrower die the next day we would have a 
note dated after his death. Please enlighten us on the subject. 

Assistant Cashier. 


Answer—A note is not rendered invalid by post-dating it. The 
Negotiable Instruments Law provides: ‘‘The instrument is not in- 
valid for the reason only that it is ante-dated or post-dated, pro- 
vided this is not dene for an illegal or fraudulent purpose. The 
person to whom an instrument so dated is delivered acquires the 


’ 


title thereto as of the date of delivery.’ 

If the maker of a post-dated note should die before the date 
written on the note, the mere fact of post-dating would not cause 
any complication. The holder of such a note would be the owner 
of an unmatured elaim against the estate and would be in the same 


705 





706 THE BANKING LAW JOURNAL 


position as the holder of a note, dated before the maker’s death and 
payable at a future date. In the absence of a statute, regulating the 
collection of such claims, that is, unmatured claims, they are ordi- 
narily allowed and funds set aside to meet them. 


RIGHT OF BANK TO CHARGE NOTE AGAINST INDORSER’S 


ACCOUNT 
West Virginia. 
Editor, Banking Law Journal: 
Dear Sir—Can a bank charge a note to the account of an in- 
dorser without his consent? Cashier. 


Answer—A bank has the right to charge a note, held by it, 
against the general deposit of the indorser, provided that the bank 
has taken the proper steps to charge the indorser with liability, that 
is, provided the bank has presented the note to the maker for pay- 
ment at maturity and has given the indorser due notice of dishonor. 
This assumes, of course, that the indorser after having received 
notice of dishonor is actually liable and would have no valid de- 
fense in the event of the bank bringing suit against him to enforce 
his liability as indorser. 


CONSTRUCTION OF POWER OF ATTORNEY TO DRAW 
CHECKS 
New York. 


Editor, Banking Law Journal: 

Dear Sir—A client of this office has power of attorney on file in 
a local bank giving him authority to draw checks, ete., for his prin- 
eipal. The power of attorney closes with the following: 


‘‘Giving and granting unto my said attorney full power 
and authority to do and perform all and every act or thing 
whatsoever requisite and necessary to be done in and about 
the premises, as fully to all intents and purposes as I might 
or could do if personally present, with full power of substi- 
tution and revocation, hereby ratifying and confirming all 
that my said attorney or his substitute shall lawfully do or 
cause to be done by virtue thereof.’’ 


A local bank has raised a question whether the attorney can 
substitute another person to act and draw checks, etc., in his tem- 
porary absence. Subscriber. 
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Answer—I have not been able to find any decision construing a 
clause similar to that contained in the inquiry. Powers of attorney, . 
of course, are strictly construed, the tendency being to restrict 
rather than to enlarge the authority granted. It is not unusual for 
powers of attorney tocontain a clause expressly authorizing the 
attorney in fact to appoint a subagent or substitute and to delegate 
his powers to such subagent or substitute. The clause quoted in 
the inquiry gives to the attorney in fact ‘‘full power of substitution 
and revocation’? and further ratifies and confirms all that ‘‘his 
substitute shall lawfully do,’’ ete. It seems to me that this clearly 
authorizes the attorney in fact to delegate his powers to a substi- 
tute and that such substitute would have authority to draw checks, 
provided, of course, the attorney in fact himself had authority under 
the power of attorney. 


NEGOTIABILITY OF NOTE PROVIDING FOR EXTENSION OF 
TIME 


Tennessee. 
Editor, Banking Law Journal: 

Dear Sir—We have read a great deal in the ‘‘Journal”’ lately 
about certain clauses in notes rendering them non-negotiable, and 
we send you herewith form of note we are using, and would ap- 
preciate your opinion as to the provision in it as to extension of 
time, namely, Provision No. 2. This provision as to extension only 
ean take effect after the maturity of the note, and maturity there- 
under is fixed and cannot be changed. It provides for extensions 
after maturity date. In your opinion is the negotiability of this 
note alfected by this provision? Cashier. 


Munford, Tenn, _ 192 No. 


after date, I, we, or either of us, promise to pay to the 
Order of . ; $ 


DOLLARS 
Payable at the MUNFORD SAVINGS BANK & TRUST COMPANY, Munford, Tenn. 


The MAKERS, SURETIES and ENDORSERS of this note hereby severally consent and agree 
with any holder hereof as follows: (1) That presentment for payment, protest, notice of and non 
payment, and diligence in — [eee Seem, ee capa wanes (2 that from and 
after maturity hereof the time it ma) extended from time to time without notice thereof and 

alain taalies canieion op sled 3 ,(3) that in case of default in payment when due they 
will pay all costs of collection, including an a 's fee of 10 per cent. of the amount due; (4) that this 
note shall bear interest from and after maturity at rate of 8 per cent. per annum. 
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Answer—The inquirer asks whether a note would be rendered 
non-negotiable by a clause reading as follows: ‘‘That from and after 
maturity hereof the time of payment may be extended from time to 
time without notice thereof and without further consideration or 
security therefor.’ 

The Negotiable Instruments Law, which has been adopted in 
Tennessee, provides that, in order to be negotiable, an instrument 
must be payable on demand or at a fixed or determinable future 
time. Notwithstanding this provision there seems to be a conflict 
among the authorities on the question presented. While there are a 
number of decisions from various jurisdictions, holding that a pro- 
vision allowing the time of an instrument to be indefinitely extended, 
renders the instrument non-negotiable, there are, on the other hand, 
decisions which hold that the negotiability of the instrument is not 
affected by such a clause. 


The most recent decision from the courts of Tennessee, which we 
have been able to find is Bank of Whitehouse v. White, 191 S. W. 
Rep. 332. The promissory note involved in this decision contained 
the following clause: ‘‘We authorize the holder thereof to extend 
the payment of the same, or any part thereof, without impairing our 


joint and several liabilities, and the sureties agree to waive notice 
of any extension of time.’’ 

In holding that this clause did not destroy the negotiability of 
the note the court wrote as follows in its opinion: ‘*We construe 
the clause in the note, quoted above, to relate and to give assent to 
extensions that may be granted at or after maturity, the date of 
which is set forth with certainty in the note; or to an extension 
which, if made prior to maturity has operative effect as from the 
time when the note falls due according to tenor; and we are of 
opinion that when so construed the clause should not render the 
note non-negotiable, whether we view the question from the stand- 
point of principle, precedent or policy. 

‘*Principle: As already observed, the note as executed is stipu- 
lated to mature on a date fixed and certain. The provision for ex- 
tension does not put it in the power of the holder to extend the note 
without the concurrence of the maker, and the latter may not force 
an eXtension on the holder. When they concur, a new date of ma- 
turity is fixed, and one no less certain than the original date. The 
sureties merely assent in advance hereto and bind themselves to 
waive the right of defense that might otherwise accrue; or to be 
bound by the supplemental contract which fixes the later maturity 
date. There is no agreement embodied in the note operating to bind 
the holder to extend. There is incorporated no promise to do any- 
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thing that would, of its force, affect the unconditional promise to pay 
on the date named in instrument. There is nothing in the note that 
looks towards an indefinite extension of time of payment. 


‘*Poliey: Such a provision for extension not infrequently oper- 
ates to the advantage of a surety in permitting the holder, at his 
option, safely to give grace to the maker on the latter’s application: 
when otherwise, pressure for payment might come inconveniently 
upon both maker and surety. It is common practice to embody such 
a provision in notes; the clause tends to give currency to the note, 
and the policy of the law should be in furtherance of the nezoti- 
ability of such widely used instruments when they fairly fall within 
the spirit of the provisions of the uniform act.’ 

Under tiis decision it would seem that the note referred to in the 
inquiry is negotiable in Tennessee. 

So many subscribers have made inquiries as to the effect of a 
clause allowing extensions of time that an exhaustive article on this 
subject will be published in the October issue of the Journal. 


NON-INTERVENTION WILL 
Washington 
Editor, Banking Law Journal: 
Dear Sir—We would appreciate very much to receive from your 
leval department a synopsis of a non-intervention will. 
Cashier. 


Answer—A non-intervention will seems to be peculiar to the 
state of Washington. A search of the authorities has disclosed but 
one decision in which a will of this character is mentioned and that 
is a decision by the Supreme Court of Washington. In re MeDonald’s 
Estate, 29 Wash. 442, 69 Pae. Rep. 1111. In that case it is stated 
that a non-intervention will is one which authorizes the executor to 
settle and distribute the éstate without the intervention of the court 
and without giving a bond. 

With refereence to non-intervention wills, § 2489 of Pierce’s 
Washington Code (1905) provides: ‘‘In all cases where it is provided 
in the last will and testament of the deceased that the estate shall 
be settled in a manner provided in such last will and testament, and 
that letters testamentary or of administration shall not be required, 
and where it also duly appears to the court, by the inventory filed 
and by other proof, that the estate is fully solvent, which fact may 
be established by an order of the court, on the coming in of the in- 
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ventory, it shall not be necessary to take out letters testamentary or 
of administration, except to admit to probate such will and to file a 
true inventory oi all the property of such estate in the manner re- 
quired by existing laws.”’ 

Under this statute it would appear that all that is necessary t¢ 
constitute a non-intervention will is to incorporate in the will a 
clause to the effect that the estate shall be settled in the manner 
provided for in the will and that letters testamentary or of adminis- 
tration shall not be required, following the language of the statute 
above quoted. 

The statute above referred to also provides that, in the case of a 
non-intervention wiil, claims against the estate shall be paid within 
one year, unless the time is extended by the court. It further pro- 
vides that if the executor named in the will dies, is disabled, or re- 
fuses to execute the trust, letters must be issued as in other cases. 
And it is further provided that, where it is shown to the satisfaction 
of the court that the trust is not being faithfully executed, letters 
must be issued as in other eases. 


TYPEWRITTEN INDORSEMENT 
New York. 
Editor, Banking Law Journal: 
Dear Sir—Will you kindly give your answer to the following 
question: Is a typewritten indorsement legal? Subscriber. 


Answer—-A typewritten indorsement is perfectly legal. So is one 
made with a rubber stamp or a lead pencil. A recent decision which 


holds that a typewritten indorsement is valid is Pingree Nationai 
Bank v. MeFarland, Utah, 195 Pace. Rep. 313. 


INSTRUMENTS PAYABLE TO BANK CASHIER 


Pennsylvania. 
Editor, Banking Law Journal: 

Dear Sir—I should like to have your opinion on the following: 
The cashier of a smail national bank in negotiating loans has the 
notes made payable to the order of himself as cashier instead of to 
the bank. They are payable to the order of ‘‘John Smith, Cashier . 
First National Bank of —— *. The bank examiners have ap- 
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parently made no objection to the practice. Is this a matter of any 
consequence legally and is the practical effect any different than if 
the notes were made payable to the bank? What is the effect in 
cases where the title and the name of the bank are omitted so that 
the note is payable to the cashier personally but treated by all con- 
cerned in the same manner as if payable to the bank? 

Subscriber. 


Answer—Instruments payable to, or indorsed to the cashier of a 
bank as cashier, are governed by Section 42 of the Negotiable In- 
struments Law, which provides as follows: 


‘Where an instrument is drawn or indorsed to a person 
as ‘Cashier’ or some other fiscal officer of a bank or corpora- 
tion, it is deemed prima facie to be payable to the bank or 
corporation of which he is such officer, and may be nego- 
tiated by either the indorsement of the bank or corporation, 
or the indorsement of the officer.’’ 


This provision applies to an instrument payable to ‘‘John Smith 
Cashier of the First National Bank.’’ The omission of the name 
of the bank, however, would have no effect. The provision also 
applies to an instrument, payable to ‘‘John Smith, Cashier.” 


The case of Johnson v. Buffalo Bank, 134 Ia. 731, 112 N. W. 
Rep.. 165, illustrates the application of this statute. S was the 
cashier of a bank. A certificate of deposit issued by the bank to 
the order of ‘‘S, Cashier,’’ was indorsed ‘‘S, Cashier," and came 
to the hands of the plaintiff, a holder in due course. It was held 
that the indorsement was that of the bank, and that it was not 
competent for the bank to show that S had acted in his own in- 
terest and in violation of his duty to the bank. 

The fact that John Smith is the cashier of a bank does not make 
a note, payable to the order of ‘‘John Smith,’’ without any refer- 
ence to the bank or Smith’s official capacity, payable to the bank. 
The note involved in Swanby v. Northern State Bank, 150 Wis. 572, 
137 N. W. Rep. 763, was payable to the order of X. It was held 
that the possession of the note by a bank,umindorsed by X, did not 
prove title in the bank, although X was the cashier of the bank. 
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COMPARATIVE NEW YORK BANK STATEMENT 


The following table shows the ioans and deposits of the associated banks 
reported to the New York Clearing House for the week ending Sept. 25, 1920, 
and Sept. 24, 1921: 

Loansand Loans and Legal Net Legal Net 


Members of Federal Discounts Discounts Deposits Deposita 
Reserve Bank Average Average Average Average 


1920 1921 1920 1921 
Bank of New York, N. B. A... $50,010,000 $36,996,000 $38,682,000 $26,856,000 
Bank of the Manhattan Co.... 142,287,000 121,965,000 107,792,000 111,229,000 
Mechanics’ & Metals Nat. Bk. 209,177,000 175,022,000 151,039,000 140,973,000 
Bank of America 59,731,000 51,128,000 56,448,000 47,559,000 
National City Bank 586,847,000 468,609,000 622,563,000 511,253,000 


Chemical National Bank 155,491,000 118,673,000 107,402,000 92,196,000 
Atlantic National Bank 20,753,000 16,854,000 16,730,000 14,444,000 
Nat. Butchers & Drovers Bk.. 4,623,000 5,559,000 3,834,000 3,914,000 
American Exchange Nat. Bk.. 131,721,000 96,277,000 91,700,000 78,908,000 
National Bank of Commerce... 349,969,000 299,672,000 279,523,000 241,013,000 


Pacific Bank 23,594,000 22,586,000 23,348,000 21,298,000 
Chatham & Phenix Nat. Bk... 126,771,000 110,786,000 118,781,000 103,253,000 
Hanover National Bank 124,805,000 114,749,000 117,058,000 98,067,000 
Metropolitan Bank 38,160,000 46,405,000 42,749,000 49,312,000 
Corn Exchange Bank 150,669,000 160,799,000 154,729,000 163,888,000 


Importers & Traders Nat. Bk. 42,637,000 39,246,000 29,609,000 25,848,000 
National Park Bank 216,490,000 52,594.000 160,985,000  133,476.000 
East River Nat. Bank 12,225,000 11,353,000 12,651,000 14,968,000 
Second National Bank 21,004,000 17,660,000 15,846,000 
First National Bank 234,963,000 201,869,000 184,284,000 


Irving National Bank 169,743,000 200,632,000 172,768,000 
N. Y. County Nat. Bank 14,788,000 12,944,000 13,712,000 13,857,000 
Continental Bank 7,711,000 7,169,000 6,057,000 5,659,000 
Chase National Bank 390,179,000 267,900,000 291,387,000 233,729,000 
Fifth Avenue Bank 20,411,000 19,441,000 19,322,000 18,738,000 


Commonwealth Bank 8,953,000 8,252,000 9,313,000 8,763,000 
Garfield National Bank 15,058,000 16,233,000 14,529,000 15,709,000 
Fifth National Bank 15,175,000 15,705,000 13,124,000 12,989,000 
Seaboard National Bank 52,374,000 52,889,000 47,682,000 42,148,000 


Coal & Iron Nat. Bank 20,151,000 15,171,000 15,075,000 12,341,000 
Union Exchange Nat. Bank... 19,600,000 16,258,000 17,933,000 16,115,000 
Nassau Nat. Bank, Bklyn 18,125,000 15,828,000 14,899,000 13,187,000 
Columbia Bank 23,912,000 25,162,000 22,158,000 21,853,000 


State Banks 
Not Members of Federal 
Reserve Bank 
Greenwich Bank 18,063,000 16,088,000 18,302,000 16,822,000 
Bowery Bank 5,542,000 5.500.000 5,416,000 5,161,000 
State Bank 68,615,000 76.060,000 69,029,000 73,801,000 





President: James S. Alexander 


Vice-Presidents 
Herbert P. Howell David H. G. Penny Faris R. Russell 
John E. Rovensky Stevenson E. Ward 


J. Howard Ardrey 
Roger H. Williams 


Joseph A. Broderick Louis A. Keidel 
Guy Emerson 

Second Vice-Presidents 

Harry P. Barrand Archibald F. Maxwell Edward H. Rawls 


Louis P. Christenson Franz Meyer Everett E. Risley 
Henry C. Stevens 


James I. Clarke 
Cashier: Roy H. Passmore Auditor: Albert Emerton 


Assistant Cashiers 
Ira W. Aldom John J. Keenan Eugene M. Prentice 
Emanuel C. Gersten Walter E. Lovblad Henry W. Schrader 
Gaston L. Ghegan Don L. Moore Hamilton G. Stenersen 


° Kdward V; 
Julins Paul John T. Walker, Jr. 


Directors 


James S. Alexander Henry W. de Forest Charles E. Dunlap 
John W. Davis Forrest F. Dryden Herbert P. Howell 
William A, Day Thomas Williams 


National Bank of Commerce 
in New York 


Capital, Surplus and Undivided Profits Over Fifty-five Million Dollars 


Valentine P. Snyder 
Harry B. Thayer 
James Timpson 





THE NATIONAL BANK 


OF THE 


OF CHICAGO 


Is prepared to render 
exceptional service 
in exceptional times 


CAPITAL and 
SURPLUS 
$3,000,000 











BANK AND INVESTMENT ITEMS 


THE BANKERS MAGAZINE, with 
the issuance of its September num- 
ber, rounds out three-quarters of a 
century of service. During the sev- 
enty-five years of its existence, it 
has always been a staunch advocate 
of sound banking and has exercised 
a strong influence on the develop- 
ment of sound banking principles. We 
join its many friends in tendering 
our congratulations and wishing the 
Bankers Magazine a long continued 
career of prosperity and usefulness. 


THE BOWERY SAVINGS BANK 
of New York has had ground broken 
for the construction of its new four- 
teen-story office building on Forty- 
second street, opposite the Grand Cen- 
tral Station. 

The work marks the 
improve the 


first effort to 
site of the old Grand 
Union Hotel, which was condemned 
by the city and razed so that the 
Lexington avenue subway could be 
built. 

The new building, which will oe- 
cupy the easterly 104 feet of the prop- 
erty, will extend througn to Forty- 
first street. It will house a branch 
of the Bowery Savings Bank. 


THE COMMERCE MONTHLY, pub- 


lished by the National Bank of Com- 
merce in New York, in its September 
issue, gives an interesting article on 
Europe’s Gold Reserves, which reads, 
in part, as follows: 

“While Europe sent to the United 
States more than two hundred and 
fifty million dollars in gold during the 
first six months of the current year 
above receipts from this country, 
nevertheless a slight gain occurred in 
that period in the total gold reserves 
of Europe held by central banks or 
government agents. 

“Only three of the fourteen chief 
European gold holding countries 
showed a diminution in their gold 
stocks from January 1 to July 1, and 
these losses were relatively slight, 
their combined total amounting to 
less than twelve million dollars. This 
loss was more than offset by gains 
among the other eleven countries, the 
net increase of the fourteen combined 
amounting to $1,199,000. 

“Yet between January 1 and July 1. 
the gold stock held by the Federal 
Reserve banks in the United States in- 
creased by $402,601,000 or nearly 20 


per cent. of the $2,059,330,000 they 
held the first of the year, almost two- 
thirds of the increase being made up 
by the gold from European shipping 
points, the rest coming from non-Eu- 
ropean and domestic sources. 

“ An analysis of this gold movement 
shows that present European gold re- 
serves are not being drained to swell 
America’s holdings, but that the in- 
crements to this country’s hoard 
since the first of the year, in so far us 
shipments from European points are 
concerned, are chiefly accounted for 
by three great streams of the metal 
consisting of newly mined supplies 
from Africa coming by way of Lon- 
don; of gold yielded up by India, alse 
coming by way of London; and of 
metal thought to have originated from 
Russian sources, eventually coming to 
America through various European 
countries, 

“It appears therefore that the United 
States received, between January 
and July 10, the equivalent of $106.- 
599,000 of African and Indian gold by 
way of London and the equivalent of 
more than $100,000,000 of Russian gold 
by way of Continental Europe. These 
three chief sources account for the 
fact that Europe as a whole has been 
able to make substantial gold pay- 
ments to the United States without 
further impairing her existing central- 
ized gold stocks.” 


THE AMERICAN EXCHANGE NA- 
TIONAL BANK, of New York City. 
in its financial letter, dated Septem- 
ber 1, writes: 

“Moderate but more general prog- 
ress toward recovery in business ac- 
tivity was made during August. The 
steel industry underwent further re- 
adjustments, both in prices and in 
wages, and at the end of the month 
the indications of an increase in the 
demand for steel were unmistakable. 
The activity in the textile, leather, to- 
bacco and coal industries was main- 
tained. Steady improvement took 
place in the banking and credit situa- 
tion, and the tendency toward easier 
money conditions was more marked, 
predictions of lower interest and 
money rates being made with more 
confidence than was the case the 
month before. There was no abate- 
ment in the movement of gold to this 
country from abroad, but the better 
credit situation was not due to this to 
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a. INFORMATION 
in our files of over 
100,000 businesses as- 
sists us in forming judg- 
ments of the various 
companies whose se- 
curities we offer. 
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as great an extent as was the case a 
few months ago. Liquidation of old 
loans is progressing rapidly and the 
improvement in the banking position 
is actual) 

“Building operations show steady 
growth, and the increase in activity 
in this field is perhaps the most sig- 
nificant of the recent developments in 
the domestic business situation. In 
July, building permits exceeded in 
value the permits issued in any July 
since the war. The demand for build 
ing hardware is the heaviest in 
months and a similar condition is re- 
ported in the case of other builders’ 
supplies, all of which is having its 
effect on kindred lines, such as house 
furnishings.” 


THE FIRST NATIONAL BANK OF 
BOSTON, in its New England Letter, 
dated September 15, has the following 
to say about general conditions: 

“Bank clearings are about 25 per 
cent. less than a year ago. This de- 
crease, due partly to lower prices and 
partly to the smaller volume of busi- 
ness, is convincing evidence of the 
existing severe depression. While 


general trade throughout the 
cannot fairly be said to have improved 
perceptibly in the past few weeks 
there are several factors which hav: 
contributed to the prevailing more op- 
timistic attitude toward business. Al- 
though the Federal Reserve percentage 
is not for the moment rising, the 
tem is in a comfortable position. 
chants with reasonable’ inventories 
therefore, feel freer to operate than 
when the acute money situation was 
a restraining influence. Several of the 
chief New England industries are 
steadily bettering their position in 
volume, profits, or both. The spectac- 
ular rise in cotton from 12 to over 20 
cents, while perplexing to the manu- 
facturer, was electrical in its effect on 
the grower, and most helpful to deal- 
ers and some manufacturers having 
large inventories. Although the result 
of a combination of an extremely short 
crop and a realization of scant sup- 
plies of finished goods, the buoyant 
feeling attending this rise in raw ma- 
terial spread to other markets, and the 
stock, coffee, provision and grain mar- 
kets were stimulated. The wool situa- 
tion is a trifle healthier and the mills 
are busily engaged, with consequent 
nearly normal consumption of wool. 
Here and there a night shift is being 
utilized. In the hide, leather and shoe 
industries there is increasing activity 
for home consumption and a marked 
increase in the export trade. In the 
steel business, wages have been 
steadily reduced, unskilled labor, now 
at $3 a day, being about 50 per cent. 
above the pre-war rate. A little over 
“a year ago the wage was 150 per cent. 
above the pre-war basis. With prices 
of steel correspondingly reduced, there 
seems to have sprung up a small but 
persistent demand for steel in smal) 
lots. Pig iron buying has increased. 
requiring more production, which was 
realized in August, the first gain for 
nearly a year. The price also stiffened 
a dollar or two a ton. Retail trade, 
not quite so good in New England, is 
reported to be holding up well elsewhere. 
One reason for this is stated to be 
a feeling of encouragement in the 
grain country, where growers are find- 
ing that, contrary to their expecta- 
tions, they are realizing material prof- 
its on their crops, although prices are 
considerably below last year’s figures.” 
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SWIFT & COMPANY DIVIDEND— 
More than 45,000 dividend checks wer: 
necessary in order te pay the share- 
holders of Swift & Company the: 
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quarterly dividend. The shareholders 
in this packing concern are scattered 
over the entire face of the globe. One 
or two are in Africa. Several reside 
in the Philippines, Hawaii, Japan, and 
Alaska, and every country in Europe 
is represented. 

The company has also concentrated 
on the sale of shares to its employees, 
so that it now has approximately 21,- 
000 employee shareholders who are 
helping to make and distribute its 
products. Fourteen thousand of these 
men and women own stock outright. 
Over 7,000 more are buying shares on 
the installment plan. The holdings of 
these employees are large, represent- 
ing a total of nearly 260,000 shares— 
a total value of more than $24,500,000. 
Fifteen thousand of the shareholders 
are women. 

While many persons may think of 
a packing concern as a one-man or a 
family affair, a recent check-up of the 
holdings showed that it would take 
900 of the largest shareholders to vote 
51 per cent. of the stock. 


MR. ISAAC MICHAELS, trust offi- 
cer of the Bankers Trust Company, of 
New York, has completed thirty- 
five years continuous service in trust 
administration. Mr. Michaels came to 
the Bankers Trust Company when it 
took over the Mercantile in 1911, and 
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in appreciation of his long and con- 
tinuous service, the officers of the 
Bankers Trust Company presented to 
Mr. Michaels a silver loving cup, suit- 
ably inscribed, and the members of his. 
department, a silver vase. 


ITALIAN DISCOUNT AND 
TRUST COMPANY, of New York 
City, in its monthly bulletin for Sep- 
tember, refers to the adoption of the 
dollar as the basis for lire, as follows: 
“Rome quite recently announced the 
replacement of the pound sterling by 
the gold dollar as the standard upon 
which the Italian lire will hereafter 
be based. It is, of course, merely a 
change of the basis for the calculation 
of duties, etc., payable in gold, and 
hardly affect international ex- 
change conditions. The dollar stand- 
ard was adopted because the United 
States is Italy’s largest creditor and 
because New York has become the 
principal gold market of the world 
since the war. 

“The dollar maintains an equal par 
with gold, whereas the pound does not, 
and Italy was losing money all the 
time she used the pound basis in col- 
lecting money owed her. All Italian 
customs duties were calculated on the 
pound basis, with the result that the 
Italian treasury lost millions of lire 
annually.” 

























REPRESENTATIVE ATTORNEYS 


To facilitate the operations of Bankers, Investors, Capitalists and other readers 
ef BANKING LAW JOURNAL who may be obliged to seek legal advice in matters 
pertaining to banking transactions, or require other legal services, we append the 
following list of Attorneys, who will be found prompt and reliable in the dis- 
eharge of any business entrusted to them. 


DISTRICT OF COLUMBIA 
Washington 
WILLIAM L. SYMONS 
ATTORNEY-AT-LAW 


700 Tenth Street 


Appears before the Courts, Government Depart- 
ments end Commissions. Special attention to 
Patent, Trade-Mark, Copyright and Corporation 
Causes. 


IDAHO 
RICHARD H. JOHNSON 
ATTORNEY-AT-LAW 
112 North Sixth Street 


Attorney for Boise City National 
Idaho. 


Boies 


Bank, Boise, 


MICHIGAN 
Detroit 
CHAS. E. GEORGE 


ATTORNEY-AT-LAW 


823 Majestic Bldg. 
Corporation, Probate, Real Estate and Banking 
Law exclusively. 


Detroit 

MILLIS, GRIFFIN, SEELEY & STREETER 
ATTORNEYS-AT-LAW 

Wade Millis, William J. Griffin, Clark C. Seeley, 

Howard Streeter. 1403-7 Ford Building. Com- 

mercial, corporation and general civil practice. 

References: National Grocer Company, Employ- 


ers’ Association, Credit Men's Association, Hemi- 
meter Cigar Company and any Detroit Bank or 


Trust Company. 
MISSOURI 
St. Louis 
BERNARD GREENSFELDER 


ATTORNEY-AT-LAW 
Suite 1212 
Central Nat. Bk. Bldg. 


NEW YORK 
New York City 
LOUIS F. DOYLE 
ATTORNEY-AT-LAW 
111 Broadway 
Attorney for National Park Bank, New York City. 


Central 2181 
Olive 2874 


FRANK P. WOGLOM 
ATTORNEY-AT-LAW 
280 Broadway 


Attorney for Twenty Third Ward Bank of the 
ty of New York. 


HENRY A. WHITAKER 
ATTORNEY-AT-LAW 
13 Astor Place 
Attorney for First National Bank, Fawn Grove, Pa. 


SOUTH CAROLINA 
Columbia 
BARRON, McKAY, FRIERSON 
& MOFFATT 
ATTORNEYS-AT-LAW 
10th Floor Union National Bank Building 


Chas. H. Barron, Douglas McKay, J. Nelson Frier- 
son, Thos. H. Moffatt, M. G. McDonald and W. B. 

Fasten. General Practice in State and Federal 
ourts. 


SOUTH DAKOTA 


JOHNSON & JOHNSON 
ATTORNEYS AT LAW 


Blunt, S. D, 


Attorneys for Dakota State Bank and Security 
Bank. 


Fort Pierre, S. D. 
Attorneys for Fort Pierre National Bank 


Midland, S. D. 
Attorneys for Midland State Bank. 


Pierre 


Sioux Falls 


BAILEY & VOORHEES 
ATTORNEYS-AT-LAW 


(Cc. O. Bailey, J. H. Voorhees, P. G. Honegger, 
T. M. Bailey, C. O. Bailey, Jr.). Bailey-Glidden 
Building. Attorneys for R. G. Dun & Co., West- 
ern Union Telegraph Co., Illinois Central R, R. 
Co., American Ry. Express Co., American Surety 
Ce., and Sioux Falls Savings Bank. 


TENNESSEE 
Johnson City 
MILLER & DEPEW 
ATTORNEYS-AT-LAW 


Elizabethton 


Attorneys for Farmers’ Bank 
Bank. 


Erwin 

Attorneys for First State Bank. 
Johnson City 

Attorneys for Tennessee National Bank. 


and First National 


UTAH 
DAVID JENSON 
ATTORNEY-AT-LAW 


Suite 318, Col. Hudson Bldg. 
Attorney for Security State Bank, Ogden, 


Ogden City 


Utah. 


WEST VIRGINIA 
Williamson 
SHEPPARD, GOODYKOONTZ & SCHERR 
ATTORNEYS-AT-LAW 


Corporation, Real Estate and Commercial Law 





